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UDGE NELSON was born in Hebron, 

Washington County, New York, on the 
11th day of November, 1792. He was 
a lineal descendant, in the second genera- 
tion, of Scotch-Irish immigrants, who had 
settled in that vicinity in 1767. Remain- 
ing at home during his early boyhood, he 
received the rudiments of his education in 
the common school. His natural bright- 
ness and eager inclination to make the most 
of his limited educational opportunities were 
regarded by his parents as unerring indica- 
tions of his summons to the service of the 
church; and they therefore determined to 
furnish all the facilities within their reach 
to qualify him for this calling. He was sent, 
accordingly, at the age of fifteen to the Wash- 
ington Academy at Salem, where he re- 
mained two years; and after devoting still 
another year to special preparation at the 
Granville Academy he entered college as 
a sophomore, at the same time that Silas 
Wright enrolled as a freshman, at Middle- 
bury, Vermont. 

Graduating in 1813, he disappointed the 
expectations of his parents by preferring 
the law to the church, and immediately 
entered the office of Savage & Woods, at 
Salem, and pursued his studies as a clerk 
for two years, and then removed, with the 
junior partner, to the county of Madison, 
and continued with him two years longer, 
when he was admitted to the bar. He had 
previously married Mr. Woods’ daughter, 
who died childless three years afterward. 
In 1817, at the age of twenty-five, he loca- 
ted for the practice of his profession in the 
village of Cortland, and remained there until 
1825, when he removed to Cooperstown, and 





in the same year married the daughter of 
Doctor Russell, a prominent resident of that 
village. There were several children of this 
marriage, one of whom, Hon. Rensselaer 
R. Nelson, of St. Paul, served as U. S. 
District Judge for the State of Minnesota 
nearly forty years, and until his resignation 
of the office. 

While residing at Cortland, Mr. Nelson 
was chosen in 1820 by the Legislature one 
of the Presidential Electors, and as such 
cast his vote for the re-election of President 
Monroe and Vice-President Tompkins. He 
also received in the same year the appoint- 
ment of postmaster at Cortland. In 1821 
he was elected a member of the Constitu- 
tional Convention to revise the fundamental 
law of the state, and twenty-five years later 
was again chosen to the Constitutional Con- 
vention of 1846. 

The judiciary system of the state was 
largely re-organized by the Constitution of 
1821. The Supreme Court Justices were 
relieved from holding the trial terms; and 
the state was divided into eight circuits, 
to each of which was assigned a judge to 
preside at all the circuit courts for civil 
business and the terms of Oyer and Terminer 
for the trial of criminal cases. Governor 
Yates, who had served with acceptance on 
the Supreme bench under the old regime, 
displayed excellent judgment in the selec- 
tion of the new judges, naming, among 
others who subsequently became famous, 
Samuel Nelson, as judge of the Sixth Circuit. 
His nomination was confirmed, and he 
entered in 1823 upon that remarkable 
judicial career, which continued without 
interruption until he was obliged by the 
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infirmities of age nearly fifty years after- 
ward to relinquish further service. 

As a circuit judge he was ex officio vice- 
chancellor, and therefore had original juris- 
diction of all suits in equity commenced 
within his district, consisting of nine counties. 
The inevitable result of his judicial experi- 
ence in this two-fold capacity was to coun- 
teract the tendency of long and exclusive 
acquaintance with the technical rules of 
the common law to the formation of narrow 
views, and to keep his mind free and open 
to the reception and toleration of the more 
liberal and reasonable rules of equity juris- 
prudence. The principles of law and equity 
thus became partially blended in his mind 
many years before the more perfect union 
of the systems, which was accomplished 
and now obtains under the Constitution of 
1846. 

After serving nearly eight years as circuit 
judge and vice-chancellor, Judge Nelson 
was appointed by Governor Throop to suc- 
ceed William L. Marcy as a justice of the 
Supreme Court. One of his old preceptors, 
John Savage, was Chief Justice, and they 
sat together in the court for six years. In 
1837 Judge Nelson was appointed, by Gov- 
ernor Marcy, Chief Justice, and he remained 
at the head of the court for nearly eight 
years. During this period of fourteen years 
while sitting in the Supreme Court, he was 
ex officio a member of the Court for the 
Correction of Errors, then the court of last 
resort in the state, with the right to vote 
in all cases in which appeals were brought 
from decisions of the Court of Chancery. 

Judge Nelson had now, after an ex- 
perience of twenty-two years on the bench, 
reached the culmination of his powers, 
and had developed a judicial capacity of 
the highest order. The bar and the public 
were unanimous in his praise. Nature 
intended him for a judge. All of his 
leading mental characteristics were of the 
judicial type. He inherited the leading 
traits of his ancestry, —courage, firmness, 
energy and perseverance. His fund of 








“common sense”’ was inexhaustible; and this 
natural endowment, quickened by culti- 
vation and strengthened by exercise, guided 
his mental faculties with so steady a poise 
that he was able to discern and determine 
the true relations of things almost to a 
moral certainty in the most involved and 
complicated affairs, as well as in the common 
occurrences of life. His conclusions were 
not intuitive or rapid, but logical and often 
labored — the result of calm and cautious 
deliberation, untinged with bias and un- 
affected by impulse. His opinions are 
pervaded by a humane and liberal spirit. 
He never claimed to be wiser than the law, 
and was reluctant to ignore a precedent 


or overrule an authority. He preferred. 


to recognize the demands of justice in the 
particular case by making. an exception 
to or a qualification of the general rule, 
founded upon the novel nature or unusual 
collocation of the facts contained in the 
record and presented for adjudication. 
And yet it may be doubted whether any 
judge which this country has produced 
was more uniformly guided in applying 
legal principles to concrete cases by the 
suggestions of natural reason. 

But the best commendation, perhaps, 
that can be given to his discharge of the 
duties of associate justice and Chief Jus- 
tice, is that during all the years of his tenure 
the Supreme Court of New York main- 
tained the prestige and reputation for 
learning and ability which it had gained 
under his illustrious predecessors, James 
Kent, Smith Thompson, Ambrose Spencer 
and John Savage; and its decisions con- 
tinued to be cited in the courts of all the 
states as among those of the highest author- 
ity. His opinions were read and admired for 
their terseness, directness, lucidity and prac- 
tical comprehension of the cases under 
consideration, by the members of the bench 
and bar throughout the country, and his 
reputation was clearly established as a wise, 
discreet and able magistrate. 

Judge Nelson was selected by President 
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Tyler in 1845 to succeed Mr. Justice Thomp- 
son as an associate justice of the Supreme 
Court of the United States. The circum- 
stances leading to his appointment clearly 
indicate the high appreciation of his judicial 
career and character entertained at the time 
by the general public and the representa- 
tives of all parties in national affairs. The 
majority of the Senate was politically op- 
posed to the President, and even personally 
hostile, owing to his abandonment of the 
party by which he had been elevated to his 
high office, and it was evident that his nomi- 
nation for such an important post must be 
clearly unexceptionable to receive a confirma- 
tion. The President first selected John C. 
Spencer, one of the great lawyers of his time, 
who had a been member of his cabinet, 


and whose political predilections were in° 


unison with those of the senatorial majority. 
But he had given umbrage to his fellow par- 
tisans by remaining in the cabinet after the 
death of President Harrison, and was rejected 
for that reason. The appointment was next 
tendered to Silas Wright, then a senator of the 
United States, who declined it from an ap- 
prehension that his long withdrawal from 
the active practice of the profession had un- 
fitted him for the proper discharge of judicial 
duties. The President then selected Chan- 
cellor Reuben H. Walworth, whose judicial 
career commenced at the same time with 
that of Judge Nelson, he having been ap- 
pointed by Governor Yates in 1823 as circuit 
judge of the fourth circuit, which position 
he had retained until his appointment as 
chancellor in 1828. The Senate, however, 
delayed action on the nomination for so 
long a period that the President finally with- 
drew it, and without any expectation on 
the part of Judge Nelson or his friends, 
nominated him for the vacancy; and the 
nomination was immediately and unani- 
mously confirmed. 

Having reached the summit of judicial 
honor and influence, some apprehensions 
were entertained by those who were not 
conversant with the old judicial system of 








New_York, which required him to keep in 
touch with the “gladsome light” of equity 
jurisprudence, or who were not familiar with 
his habits of thorough and systematic inves- 
tigation of all questions that came before 
him as a judge, that his long and large 
experience in the common law courts might 
render it difficult for him to conform to the 
more modern and in some respects more 
liberal methods prevailing in the federal 
tribunals, especially in the administration 
of maritime, prize and international law. 
He soon, however, demonstrated, to the 
delight and admiration of the bar, his ability 
to discharge the additional duties and to 
comply with all the conditions imposed upon 
him in the exercise of his new jurisdiction. 
He grappled successfully with the most intri- 
cate and perplexing problems of National 
jurisprudence, including those involved in 
the then comparatively recent branch of 
patent litigation, frequently requiring the 
mastery of the most abstruse and compli- 
cated questions of physical science and the 
mechanical arts; and he became in later 
years an acknowledged authority in this 
particular department of judicial investi- 
gation. 

Notwithstanding his patience and indus- 
try in the elucidation of evidence or legal 
research, his opinions were invariably 
couched in simple English, and confined to 
the terse and direct expression of his views 
on the vital issues of the case. He never 
indulged in elaborate discussions of academic 
questions, and his successors on the bench 
will seldom be annoyed or misled by his obiter 
dicta. Perhaps no better illustration of his 
wisdom and moderation, and of his accurate 
perception of judicial propriety in this 
respect, can be given than his opinion in 
the celebrated case of Dred Scott. The case 
affords a most effective and impressive les- 
son to the judiciary of the perils and dis- 
asters that may be incurred by the needless 
assumption of extra-judicial power and 
responsibility. 

The case came before the Supreme Court 
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on a writ of error from a judgment of the 
Circuit Court of the United States for the 
District of Missouri. Dred Scott, a negro, 
brought the suit to recover the freedom of 
himself, his wife and children, who were 
held in slavery. The claim of freedom was 
based on the following facts. His master, 
a surgeon in the army, had taken him from 
Missouri to Rock Island, in the State of 
Illinois, and thence to Fort Snelling, in the 
Territory of Wisconsin, remaining at Rock 
Island several months and at Fort Snelling 
two years or more. Scott had married his 
wife who was also a slave at the latter place, 
and had been taken there under similar cir- 
cumstances; and both of them afterward 
returned with their master to the State of 
Missouri. If Scott had brought his action 
in the State of Illinois, while held there, 
he would doubtless have recovered his liberty 
under the rule subsequently recognized and 
enforced in the Lemmon case.’ Or, if he 
had done so while at Fort Snelling, the same 
result would have followed, unless the pro- 
hibition contained in the Act of Congress 
known as the Missouri Compromise were 
adjudged to be in violation of the Federal 
Constitution; and even in that event he 
would still have been entitled to his freedom 
unless the court was also prepared to decide 
that the Constitution protected slavery in 
the Territories. But the last question 
could not arise or be subject to judicial 
determination until it was necessarily in- 
volved in the decision of the case. In the 
language of Judge Nelson, it was ‘‘a ques- 
tion exclusively of Missouri law, which, when 
determined (as it had been) by that state, 
it was the duty of the federal courts to fol- 
low it. In other words, except in cases 
where the power is restrained by the Con- 
stitution of the United States, the law of 
the state is supreme over the subject of 
slavery within its jurisdiction.’’* And after 
examining the authorities he added: ‘Our 
conclusion, therefore, is, that the question 
1 20 N. Y., 562-3. 
2 19 How. (U.S.) 450. 





involved is one depending solely upon the 
law of Missouri, and that the federal court 
sitting in the state, and trying the case 
before us, was bound to follow it.’’! The 
Supreme Court of Missouri had previously 
decided that Dred Scott and his family, 
upon their return with their master to their 
old home, retained their domicile there, and 
were subject to the local law, which re- 
manded them to slavery. It was upon this 
ground that the circuit court had pronounced 
its judgment in favor of the master, and on 
which the Supreme Court after the first 
argument determined to place its decision 
of affirmance, selecting Judge Nelson to 
write the opinion. This opinion was pre- 
pared and read in conference, and did net 
assume to determine a question mooted at 
the bar, whether the writ of error brought 
up for review a preliminary decision of the 
trial court overruling a plea in abatement 
interposed by the master before filing his 
plea in bar to the declaration. In the dis- 
cussion which followed on that question, 
it was found that the other judges, eight 
in number, were equally divided, and Judge 
Nelson, deeming it immaterial, had not 
given it sufficient consideration to reach 
a definite conclusion. He therefore sug- 
gested a re-argument, and that course was 
adopted. The case was re-argued at the 
next term. A majority of the judges in 
consultation concurred in holding that the 
ruling at the circuit on the plea in abate- 
ment was not before the Supreme Court for 
review, the majority consisting of Justices 
McLean, Catron, Nelson, Grier and Camp- 
bell, and the minority including Chief Jus- 
tice Taney and Justices Wayne, Daniel and 
Curtis.” : 


1 Id. 465. 

? This view is sustained over the signatures of 
Justices Nelson and Campbell, as appears in Tyler’s 
Memoir of Chief Justice Taney, p. 382-5. These 
letters throw a lurid light upon the official report 
of the case in which the opinion of the Chief Justice 
on this question is given as the opinion of the 
court 
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In the meantime several members of the 
court conceived the project of allaying and 
if possible subduing the political agitation 
then beginning to assume threatening pro- 
portions in the Northern States, on the 
questions of negro citizenship and slavery 
in the Territories, by treating those ques- 
tions as presented in the record of the case, 
and therefore as proper subjects for judicial 
determination. These judges accordingly 
met together, in the absence of Judge Nel- 
son, and concluded to discuss and formally 
decide these collateral issues; and the Chief 
Justice was selected as their organ to write 
the opinion. When Judge Nelson was in- 
formed of this ‘“‘new departure’ he advised 
his brethren that he should adhere to the 
original decision, and read as his own the 
opinion he had prepared as the judgment 
of the court.’ The mournful and disastrous 
events which ensued clearly demonstrate 
the wisdom and propriety of the course he 
pursued in this great controversy. The 
opinion of the Chief Justice, instead of 
quieting the agitation, proved to be a 
political ‘‘boomerang’’ which recoiled with 
terrific force upon its authors and aroused 
the public indignation beyond all precedent. 
And it constituted one of the most remark- 
able incidents of the political upheaval 
which culminated in the Rebellion of the 
Southern States and the total abolition of 
the “peculiar institution.”’ 

Judge Nelson took no active part in poli- 
tics after his elevation to the bench. He 
retained, however, a deep interest in pub- 
lic affairs and entertained decided opinions 
upon all questions of National policy. In 
1845, shortly after his appointment to the 
Federal Supreme Court, he was supported 
by a large number of Democratic members 
of the New York legislature for United States 

' These facts also appear from the letters above 
referred to in Tyler’s Memoir of the Chief Justice. 
See also the remarks of Judge Campbell in mem- 
oriam of Judge Curtis, 20 Wallace, p. XI. 1 Life 
and Writings of B. R. Curtis 234-7, note by G. T. 
Curtis. 





Senator, as the successor of Silas Wright, 
who had been elected Governor of the 
state. He received forty-one votes against 
fifty-one for John A. Dix, who was finally 
chosen. 

In 1871 Judge Nelson was appointed, by 
President Grant, one of five members, on 
the part of the United States, of the Joint 
High Commission to act with five com- 
missioners of Great Britain, in negotiating 
and adjusting the various subjects of dis- 
pute between the two nations, which had 
on one occasion nearly involved them in the 
calamities of war. Some important ques- 
tions of maritime and international law 
were to be settled, and the judge was selected 
to obtain the benefit of his learning and 
experience in those departments of juris- 
prudence. It was also in the mutual con- 
templation of the two governments to estab- 
lish and define the jurisdiction of a tribunal 
of arbitration for the final determination of 
several matters in difference, involving 
controverted facts; and his practical wisdom 
and extensive knowledge of judicial proce- 
dure were deemed indispensable in forming 
rules and regulations for the guidance of 
an international court of judicature, a court 
deriving all of its powers from the terms 
of the treaty, and, it is believed, without a 
prior historic example. The limits assigned 
to this paper will not permit further 
reference to Judge Nelson’s connection with 
this notable international compact, than to 
add that he fully met the expectations of 
his countrymen. The treaty of Washing- 
ton resulted in the settlement of five serious 
subjects of controversy between Great 
Britain and the United States, and will stand 
out in history as the beginning of a new 
era in the diplomacy of nations. 

But it is as a judicial magistrate that 
the name of Judge Nelson will be known 
and honored by our people. It was the 
felicity of his life to be early placed and 
constantly retained in a position of all 
others the best adapted to his tastes, his 


talents and his character. Conscious of 








334 THE GREEN BAG 





his fitness for his calling, he applied him- 
self with a courage and confidence that 
never wavered, and an industry that never 
flagged, to the conscientious discharge of 
his judicial duties. He may be said to have 
had a genius for judicial insight and dis- 
crimination, and his ruling passion was 
the search for and the dispensation of reme- 
dial justice. 

Retiring from active service at 80 years 
of age, he spent the remaining year of his 
life in the quiet enjoyment of his own home 
in Cooperstown, where he received and 
welcomed with generous hospitality his 








numerous friends and admirers from all 
sections of the country. During this period 
he was the recipient of testimonials from 
the bench and bar of his native state, as 
well as from the Federal Circuit, in which 
he had presided, and the Supreme Court, 
of which he was so long a member, all unit- 
ing in the highest encomiums upon his judi- 
cial life and labors — encomiums which may 
well be regarded as trustworthy indications of 
the final verdict of posterity concerning his 
career and character. His death occurred 
in 1873. 
AvBany, N. Y., February, 1907. 
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THE ORIGIN OF THE SYSTEM OF RECORDING DEEDS 
IN AMERICA! 


By Joseru H. Beate, Jr. 


HE origin and history of the system 

of recording deeds in this country is 
yet to be written, and even the materials 
for such history have not been brought 
together. I shall attempt merely to sketch 
the apparent origin of the system and to 
make a few suggestions as to its possible 
derivation. 

The characteristics of our recording 
system which distinguish it from other 
systems are these: the document recorded 
is a deed, not a memorandum of a transfer 
or an agreement for a transfer; the deed 
is operative without record, the title pass- 
ing before the deed is recorded; the record 
is not a mere device for preserving evi- 
dence, but gives a legal priority to the 
grantee of the recorded deed. In the first 
particular it differs from the medieval 
registry system; in the second from the 
continental registry systems and our own 
Torrens system of registration; in the third 
from the recording system in England 
under local customs, like those of Middle- 
sex and Yorkshire. 

As the present Massachusetts act goes 
back with no substantial change to Oct. 7, 
1640, the origin of the system must be 
sought before that date, which narrows 
our enquiry to the few colonies settled 
before that time; and we must first ex- 
amine the system of Virginia, the colony 
first settled. Unfortunately the earliest 
records of that colony are not available. 
The first legislation on the point which sur- 
vives is a vote of October, 1626, that all 
sales should be brought to Jamestown and 
enrolled in General Court within a year of 
their date.2 This vote evidently proved 

1 A paper read before the Massachusetts Con- 


veyancers’ Association. 
4 Bruce, Economic History of Virginia, vol. i, p. 


570. 





ineffective, as did similar votes in all the 
colonies; and in January, 1640, an act 
was passed providing that a deed or mort- 
gage of land without delivery of possession 
should be adjudged fraudulent unless 
entered in some court.' This was re- 
enacted in 1656 in terms which show that 
it was an adoption of the English statute of 
fraudlent conveyances.? This act lacks 
one very characteristic feature of our re- 
cording system; it is not enforced by giving 
priority to a recorded deed, but by making 
the unrecorded deed void unless possession 
is delivered. It would not be possible 
under such an act to investigate title at 
the registry. It seems plain enough that 
this act, which was re-enacted as late as 
1656, cannot be the origin or have con- 
tributed to the invention of a system which 
was in operation with all its present char- 
acteristics in 1640. 

We next turn to Plymouth, as the colony 
next settled by Englishmen. While lots 
in Plymouth were temporarily assigned to 
the settlers from the beginning, land 
was originally held in common, but was 
divided in 1623. The record of votes then 
passed is lost, and it is impossible to tell 
just how far transfers of land were required 
to be recorded. That some action was 
taken before 1627 is very probable. In 
Plymouth, as in all the American village 
communities, the community had two 
strong desires: to have the village land 
improved, and to keep out undesirable 
immigrants. For these purposes the hold- 
ing and transfer of land must be regulated 
by the town; and this was the easier because 
the town was still seen and known to be 
the source of title. The consent of the 


1 Hening’s Statutes, vol. i, p. 227. 
* [bid, p. 417. 
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town was doubtless required to the transfer 
and this consent was proved by an entry 
on the town books. As at this time the 
town and the colony were identical, the 
entries in fact appear on the records of 
the colony. 

The original allotments of ‘‘meersteads 
and garden plotes,”’ that is, of the original 
assignments of homesteads to the original 
settlers from 1620 to 1623, are spread upon 
the record. The earliest record on the 
books of the colony of a transfer of land is 
a deed in 1627, which is not merely copied 
into the book, but was apparently written 
out for the first time on the book and 
there signed by the parties, the writing on 
the page of the book being the actual deed 
itself. This instrument is really a brief 
contract or memorandum of a bargain and 
sale of the land. It begins, ‘Phillip De- 
lanoy hath sold to Stephen Deane one 
Acre of Land lying on the North side of 
the towne between the first and second 
brooke in the Vpper fall of the said field & 
bounded’”’ etc. The bounds, the terms of 
the sale, and the terms of payment are 
then precisely given.’ After this follow 
more concise memoranda of sales inter- 
spersed with records of votes until 1633. 
Several of these memoranda contain the 
name of a witness. Several sales of land 
in 1634 are entered, not in the book in 
which ordinary deeds are recorded, but in 
the book of records of the acts of the 
colony ;? these are interspersed with records 
of contracts of apprenticeship. One record 
of a sale of land has entered on the margin 
an acknowledgment, dated a year later, 
before the governor of a payment of the 
consideration, The next year a contract 
for the sale of land was entered in the 
records under the heading ‘‘ William Brad- 
ford Governor” as if this was an official 
transaction before the governor.* On May 


1 12 Plymouth Colony Records 7. 
2 1 Plymouth Col. Rec. 24. 
3 Jbid. 33. 





28, 1623, ‘“Thomas Litle came before the 
Gove’r and acknowledged that he had 
given unto Robart Bartlet’’ a parcel of 
land.' These entries were all made while 
Bradford was governor. In 1636 a com- 
mission was appointed to alter and revise 
the laws; and the revision, as reported 
by them and adopted, contained the fol- 
lowing provision: “‘that all sales exchanges 
giftes morgages leases or other Convey- 
ances of howses and landes the sale to 
be acknowledged before the Gov’r or any 
one of the Assistants and committed to 
publick Record and the fees to be payd.’’? 
Records of deeds thus acknowledged began 
on June 24th, 1637, and are from that time 
continuous. This was the law under which 
conveyances in Plymouth were made until 
the union with Massachusetts in 1692. 

It will be noticed that the Plymouth 
system lacks the characteristic feature of 
our modern system of recording deeds, 
namely, the priority of right given to the 
prior record. It has, however, one feature 
of the present system which appears to 
have originated in Plymouth, so far as 
American legislation goes; that is, the 
requirement for an acknowledgment of the 
deed before recording. 

The next colony in point of time was 
Massachusetts, and the public recording 
of conveyances began there very early in 
its history. The first records were made 
under votes of the towns’ It has already 
been pointed out that the early colonists 
desired not merely to have the land im- 
proved, but also to keep control of the 
admission of new colonists. To secure 
these ends, the Massachusetts towns early 
provided that any one desiring to sell his 
land should offer it first to the town and 
that no stranger should be permitted to 
buy land without the consent of the town. 
Such orders were made, for instance, in 





1 /bid. 34. Another similar entry is found on the 
same page. 
2 11 Ply. Co. Rec. 12. 
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Cambridge in 1632 and 1634, in Dorchester 
in 1634, and in Boston in 1635.' Mean- 
while the colony passed an ordinance which 
is important in the history of our recording 
acts. On April 1, 1634, the general court 
ordered that the constable and four of the 
chief inhabitants of every town, to be 
chosen by the freemen, with the advice of 
some one or more of the next assistants, 
should make a survey of houses and lands 
and enter the same in a book with the sev- 
eral bounds and quantities by the next 
estimation: “‘& shall deliuer a transcript 
thereof into the Court within sixe monethes 
nowe nexte ensueing, & the same soe entered 
and recorded shal be a sufficient assurance 
to every such ffree inhabitant, his & theire 
heires and assignes, of such estate of inheri- 
tance, or as they shall haue in any such 
howses, lands, or ffranke-tenements.”’ ? 

This provision, which practically made 
an entry in the book of possessions a 
guaranteed title of the land, seems to fur- 
nish the first indication of the present rule 
of priority. 

Many of the towns properly prepared 
their books of possessions under this 
ordinance, and these books form the basis 
of land titles in such towns. But the work 
was slow and not altogether satisfactory to 
the General Court, and from time to time 
they passed additional orders for doing 
work. Finally on Oct. 7, 1640, the court 
passed a general ordinance in almost the 
exact terms of the present law.* ‘**For 
avoyding all fraudulent conveyences, & 
that every man may know what estate or 
interest other men may have in any houses, 
lands or other hereditamants they are to 
deale in, it is therefore ordered, that after 
the end of this month no morgage, bar- 
gaine, sale, or graunt hereafter to bee 


1 Cambridge Town Records, vol. ii. pp. 4, 10; 
Boston Record Commissioner’s Reports, vol. iv, 
p. 8. /bzd. vol. ii, p. 5. 

2 1 Records of Massachusetts 116. 

3 bid. 306. 





made of any houses, lands, rents, or other 
hereditaments shalbee of force against any 
other person except the graunter & his 
heires, unless the same bee recorded, as is 
hearafter expressed.’’ Provision is made 
for acknowledging the deeds, and they are 
to be recorded within the districts into 
which the Colony had already been divided 
for holding courts. The ordinance further 
provided that ‘‘it is not intended that the 
whole bargaine, sale, &c. shalbee entered, 
but onely the names of the graunter & 
grauntee, the thing & the estate graunted 
& the date; and all such entryes shalbee 


certified to the recorder at Boston.’’ Mag- 
istrates were also appointed to take acknowl- 
edgments. 


This ordinance of 1640 remained the law 
throughout Colonial times, omitting, how- 
ever, in the revisions the express provision 
against recording the deed in full; and it 
was further provided that the clerk of 
every shire court should be the recorder.’ 
The provision appears substantially un- 
changed in the Revised Laws of 1902.” 

The only other colonies which legislated 
before 1640 were Rhode Island and Con- 
necticut, and neither of them appears to 
have contributed anything to the system 
of recording deeds.* We may, therefore, 
safely conclude that the American registry 
system as it prevails at present throughout 


! Colonial Laws, ed. 1672, p. 33. 

2 « A conveyance of an estate in fee simple, fee 
tail, or for life, or a lease for more than seven years 
from the making thereof, shall not be valid as 
against any person, except the grantor or lessor, 
his ‘heirs and devisees and persons having actual 
notice of it, unless it. . .is recorded in the registry 
of deeds” etc. R. L. Ch. 127, Sect. 4. Considering 
that the act has passed through twelve revisions 
and has been amended at least twice, the language 
is very close to the original. 

3 A vote of the town of Portsmouth in 1638 was 
similar to the ordinance establishing Books of Pos- 
sessions in Massachusetts. Rhode Island Colonial 
Records, vol. i, p. 54. No other vote in Rhode Island 
was earlier than 1644. /é¢d. p. 127. Similar legis- 
lation in Connecticut was adopted in 1639. Connec- 
ticut Colonial Records, vol. i, p. 37. 
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the country has its origin in Massachusetts 
legislation; only the provision for acknowl- 
edging the deed before its record being 
derived from Plymouth colony. 

Now where did the inexperienced legis- 
lators of Plymouth and Massachusetts get 
the ideas which led to this system of land 
transfer? It is, of course, possible that the 
whole plan was original with them, as it is 
certain that this particular application of 
the ideas was their invention; but it is 
more likely that they derived some hints 
from Old-W orld practice. 

Four sources occur to one as possible. 
First, the system of registering titles that 
prevailed on the continent of Europe, was 
carried by the Dutch settlers to Cape 
Colony, and was probably there investi- 
gated by Sir R. Torrens on his way to 
Australia, and thus gave a hint for the 
modern system of registering land titles- 
Second, the customs of some of the English 
cities and boroughs, of passing title by 
judicial process in the local courts, which 
after all is closely related to the common 
law system of passing title by fine and 
recovery, and to the transfer of copyhold 
land. Third, the statutory process of en- 
rolling deeds of bargain and sale. Fourth, 
the local customs of York, Middlesex, and 
perhaps other counties, providing for the 
registration of deeds. 

As to the continental system, it is not 
probable that any of the Puritan colonists 
were influenced by it. The Pilgrims, to be 
sure, spent some time in Holland before 
settling in Plymouth, and might possibly 
have derived some hints from the law of 
that country, but the distinctive features 
of{the continental system were lacking in 
the Plymouth legislation. The continental 
system is one of registering titles. By it, 
the contract or deed is of no importance 
except as a memorandum, or as a proof to 
be presented to the officer in charge of the 
registration. The operative act is the 
entry of transfer on the public books. 
There seems to be in Plymouth legislation 





no idea of such a notion as that the entry 
in the book was in itself an operative act. 
The ordinary document entered on the 
Plymouth book was a more or less elabo- 
rate bargain and sale deed in the English 
form; and the fact that deeds were recorded 
side by side with other contracts, and 
especially contracts of service, indicates 
that there was no idea that the transfer 
derived any additional force from the 
recording of it. The record was merely 
for purpose of evidence. But whatever 
may be true of the Plymouth ordinance it 
is clear that in the Massachusetts ordinance 
there was no notion whatever of an entry 
on the book as of itself operative to pass 
the title. The deed still remained the 
document of title. 

More must be said as to the claim of 
borough customs to furnish the idea of our 
registry acts. The type of such custom is 
that of London, and this custom is stated 
in these words: ‘‘The persons that sealed 
the deed must go before the Lord Mayor, 
or the Recorder and one Alderman, and 
make acknowledgement that the same is 
their act and deed; if a wife be a party, she 
is to be examined by them, whether it was 
done with her full and free consent, with- 
out any kind of compulsion; in testimony 
of which the Lord Mayor or Recorder and 
Alderman set their hands to it, for which 
each may demand 4d. and the attorney’s 
fee for the judgment is 2d. Afterwards 
the deed must be delivered to the clerk of 
the Inrolements who at the next Hustings 
will cause proclamation to be made thereof 
according to the custom of the court.’’! 

Many, if not most of the English boroughs 
had similar customs. It will be noticed as 
to this custom, first, that it provides for an 
acknowledgment before the mayor or other 
city magistrate just as the Plymouth ordi- 
nance provided for an acknowledgment 
before the governor or assistant, and in 
that respect it seems to furnish the type 


' Bohun, Privilegia Londini, 241. 
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from which the Plymouth provision for 
acknowledgment was copied. The subse- 
quent proceedings are, however, different 
from those that prevailed in America. The 
deed having been acknowledged was pro- 
claimed in open court, and, no one appear- 
ing to deny it, it was enrolled as a judicial 
acknowledgment and had force as _ res 
judica'a. 

The provision for acknowledgment, which 
was found in the borough customs, was not 
unknown in the manorial courts. Thu; 
when a mortgage on a copyhold interest 
was paid off, the mortgagee made acknowl- 
edgment before the lord or his steward of 
the payment.’ When a feme covert owned 
copyhold lands, she might join with her 
husband in a surrender; in which case she 
must be examined by the steward apart 
from her husband.? Thesé points are re- 
markably like certain features of our land 
system. The Plymouth practice of ac- 
knowledgment originated, as has been seen, 
during the governorship of William Brad- 
ford, and the ordinance by which acknowl- 
edgment was required was passed while 
Edward Winslow was governor. These 
two men, the greatest leaders of the colony, 
seem to have adopted this practice of 
acknowledgment either from borough or 
from manorial customs with which they 
had been familiar in England. 

It is possible that the Plymouth ordi- 
nance, so far as the provision for recording 
was concerned, was based upon the English 
law as to the enrollment of bargains and 
sales. I have already pointed out that 
the Plymouth deeds were deeds of bargain 
and sale, which was to become the typical 





1 1 Watkins Copyholds 184. This is very similar 
to the earliest recorded instance of an acknowledg- 
ment in the Plymouth records, above mentioned. 

* [bid to1. 





American form. The provision that the 
deed should be recorded is not unlike the 
provision of the English law.' Be that as 
it may, this portion of the Plymouth act 
did not influence the Massachusetts ordi- 
nance of 1640; and there seems to be noth- 
ing in that ordinance which is based upon 
the English law for enrolling bargains and 
sales. 

The local customs by which a registry 
was provided in York and in Middlesex are 
more likely to have influenced the Massa- 
chusetts ordinance. The ordinance pro- 
vided for recording in districts, and to that 
extent it followed the plan of the local 
registry. But the English customs pro- 
vided a record of the deeds only for the 
purpose of safely keeping the evidence. 
No additional power was given to the 
deed by reason of its being recorded; the 
county merely furnished a safe place of 
deposit for the deeds of such persons as 
chose to avail themselves of it. The leg- 
islators of Massachusetts, therefore, de- 
rived at most nothing more than the pro- 
vision for recording the deeds in the local 
registries from this source. 

The most distinctive feature of the 
American system, the priority given to the 
earliest recorded deed, appears to have no 
prototype among foreign systems. It was 
foreshadowed in the ordinance providing 
for books of possessions, and was fully 
developed by the earliest settlers of Massa- 
chusetts as a remedy for difficulties newly 
felt as consequence of the democratic 
land-holding system of the Puritan Com- 
monwealth. The distinctive features of 
the American system of recording deeds 
are therefore indigenous. 


CAMBRIDGE, Mass., May, 1907. 


1 27 Hen. VIII, chap. 16. 
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HAS TRIAL BY JURY IN CIVIL ACTIONS BEEN 
ABOLISHED? 


By Wixii1am Hami_ton Cow.Les 


NE of the most familiar of Broom’s 
Legal Maxims, cited by him from 
Coke, has been freely paraphrased thus: 

“It is the office of the judge to instruct 
the jury in points of law; of the jury to 
decide on matters of fact.”’ ' 

A stock instruction to juries, familiar as 
the alphabet to trial lawyers in most states, 
is commonly put in some such form as this: 

“You are the exclusive judges of the 
weight of the evidence, of its credit and 
value. It is for you to say what credit shall 
be given to the various witnesses in this 
case.”’ 

The Supreme Court of the United States 
has said: 

“It is the province of the court, either 
before or after the verdict, to decide whether 
the plaintiff has given evidence sufficient 
to support or justify a verdict in his favor. 
Not whether on all the evidence the prepon- 
derating weight is in his favor — that is the 
business of the jury — but conceding to all 
the evidence offered the greatest probative 
force, which according to the law of evidence 
it is fairly entitled to, is it sufficient to 
justify a verdict? ‘If it does not, then it 
is the duty of the court, after a verdict, to 
set it aside and grant a new trial.”’? 

The gist of the doctrine set forth in each 
quotation is that the jury are the judges of 
the facts. This sounds so much like a 
matter of course that it will be something of 
a puzzle to make out what occasion there 
is now for stating it once, say nothing of 
three times. The fact is that it has but 
recently dawned on the writer that, while 
the maxim referred to has a certain approx- 
imate truth in its main scope, this chief 
implication, or corollary, for which it is 


1 Penn. Co. v. Conlan, ror Ill. at 107 (’8r). 
? Pleasants v. Fant, 22 Wall. 116, at 122 (74). 





really cited, is not true at all; that the 
stock instruction is not law now, and never 
was; and that the passage quoted from the 
Supreme Court has been wholly repudiated 
and superseded. And with the ingenuous- 
ness of the tyro, he assumes that because this 
is new to him, it may be new to others. 

Whether the verdict of a jury, on evidence 
which, if believed, is sufficient to warrant it, 
really settles anything, presents itself as a 
practical question when we come to con- 
sider the grounds on which a court may 
grant a new trial. The decision in Pleasants 
v. Fant, 22 Wall. 116, referred to above, 
does not stand alone by any means. In its 
time it doubtless scarcely started a query. 
And from that position, as a starting point, 
it looks as if it would be very easy in a state 
having the usual constitutional provision 
preserving trial by jury, and enumerating 
among the only grounds for granting a new 
trial, ‘That the verdict is not sustained by 
sufficient evidence,’’ to show that allowing 
the trial judge to grant a new trial whenever 
he does not agree with the jury as to the 
facts, is wrong. Of course in states which 
authorize a new trial because the verdict is 
“contrary to the evidence,’’ or better, 
because eliminating questions of interpre- 
tation, ‘‘against the weight of the evidence,’’ 
the point of contest moves back a step to 
whether such a statute infringes on the 
right of trial by jury. Some decisions taking 
essentially the same view as-to the function 
of the jury as is set out in Pleasants v. Fant, 
are collected in a note.' 


1 Drennen v. Brown, 1o Ark. 138 (’49); St. L. 
S.W. Ry. Co. v. Byrne, 73 Ark. 377 (04); Amsby 
v. Dickhouse, 4 Cal. 102 (’54); Bishop v. Perkins, 
19 Conn. 300 (’48); Burton v. R. R. Co., 4 Har. 
252 ('44); Stewart v. Elliott, 2 Mackey, 307 (’83); 
Walker v. Walker, 11 Ga. 203 (’52); Warner v. 
Robertson, 13 Ga. 370 (’53); Spurlock v. West, 80 
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From this point of view the question 
presented to the trial court on a motion for 
a new trial on the ground that the verdict 
is not sustained by sufficient evidence, is 
a question of law,’ essentially the same 
question that is, or may be, earlier presented 
by a motion to direct a verdict. It does 
not call upon either the trial court or the 
appellate court to weigh the evidence.’ 

This is definite and workable. It brings 
to the appellate court the same question that 


Ga. at 306 (’87); Kincaid v. Turner, 7 Ill. 618 
(45); Chicago City Ry. Co. v. McClain, 211 Il. 
589 ('04); Muldowney v. R. R. Co., 32 Ia. at 178 
’71); Cavender v. Fair, 40 Kan. 182 (’88); A. T. 
& S. F. R. R. Co. v. Hine, 5 Kan. App. 748 (’97); 
R. R. Co. v. Matthews, 58 Kan. 447 (’97); Milo v. 
Gardner, 41 Me. 549 (56); Griswold v. Lambert, 
89 Me. 534 ('97); Baker v. Briggs, 8 Pick. 121 
(29); Cunningham v. Magoun, 18 Pick. 13 ('36); 
Hicks v. Stone, 13 Minn. 434 (68); Kansas, etc. 
Ry. Co. v. Dawley, 50 Mo. App. at 489 ('92); 
Beckwith v. R. R. Co., 64 Barb. 299 (’65); Cothran 
v. Collins, 29 How. Pr. 155 (65); Swartout v. 
Willingham, 26 N. Y. Sup. 769 (’93); Layman v. 
Anderson, 4 App. Div. (N. Y.) at 126 (’96); 
McGatrick v. Wason, 4 O. St. 566 (’55); Hall v. 
Hodge, 2 Tex. 323 (’47); Gibson v. Hill, 23 Tex. 
77 ('59); Campbell’s Lessee v. Sproat, 1 Yeates 
327 (1794); Morien v. N., etc. Co., 102 Va. 622 
(04); Fearing v. DeWolf, 3 Woodb. & M. 185 
(47); Gilmer v. City, 16 Fed. 708 (’83); Davey 
v. Aetna L. I. Co., 20 Fed. 494 (’84); Plummer v. 
Granite M. M. Co., 55 Fed. 755 (’93); Pringle v. 
Guild, 119 Fed. 962 (’03); Alsop v. Com. Ins. Co. 
1 Sumn. 451 (33); R. v. Poole, Lee’s Cas. t. 
Hardwicke, 23 (1734); Carstairs v. Stein, 4 M. 
& S. 192 (’15). 

' See, for example, Birdseye’s Appeal, 77 Conn. 
623 (05); Stewart v. Elliott, 2 Mackey, 307 (’83):; 
Simmons v. R. R. Co., r1ro Ill. 340 (84); Backus 
v. Clark, 1 Kan. 303 (’63); Met. R. R. Co. v. Moore, 
121 U. S. 558 (’87); Hodges v. Ancrum, 11 Exch. 
at 218 (’55). 

2? It may be doubted whether this is literally 
true; whether the question for the court is in fact 
different in kind from the question for the jury 
merely because the evidence is substantially one 
way. Cf. Prof. J. B. Thayer’s paper on “ Law 
and Fact,’’ in Jury Trials, 4 Harv. Law Rev. at 
159, and the opinion of Lord O’Hagan in Dublin, 
etc. Ry. Co. v. Slattery, 3 App. Cas. 1155 (’78). 
But if it only means that it is for the court, and 
not the jury, it is not difficult to apply. 





is presented to the trial court. It therefore 
avoids all occasion for the endless conflict of 
authority about a new trial on the weight of 
the evidence being a matter of discretion, 
and therefore not reviewable; about its being 
a question for the trial court, because the 
reviewing court cannot safely pass on the 
weight of the evidence without seeing the wit- 
nesses; and about reversal only when the 
verdict is “plainly and palpably’ against 
the weight of the evidence — matters which 
for present purposes are all passed by. We 
are asking whether any court has to deter- 
mine the preponderance of the evidence in a 
jury case. 

The difficulty with this line of decisions 
seems to be that notwithstanding our great 
admiration for the jury; notwithstanding 
a succession of statutes curbing the power 
and influence of the judge in handling a 
jury trial; notwithstanding the pains taken 
to prevent the judge not merely from 
obtruding his view of the facts, but even 
from dropping a hint, neither courts nor the 
people have wanted the actual settling of the 
facts to rest with the jury. The drift of 
judicial decision against any such right of 
the jury has been simply overwhelming. 
An array of authority was cited above 
that would seem to be sufficient to settle 
most questions. But most of the cases are 
old; and in number they make some brave 
show of balancing the later list the other 
way only because such decisions are rela- 
tively so scarce that there has been no 
hesitation in citing several from the same 
jurisdiction. Cases that typify the present 
state of the law read like this: 

“The trial court cannot rest upon a.con- 
flict in the evidence, but must weigh and 
consider the evidence for both parties, and 
determine for itself the just conclusion to 
be drawn from it. ... He has the same 
opportunity as the jury to observe the 
manner of the witnesses, and to decide upon 
their credibility, and it is his duty to see 
that the verdict is not clearly against the 
weight of the evidence. . . . But in con- 
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sidering the question upon the motion he 
must act upon his own judgment as to the 
effect of the evidence.* 

“These courts ought to independently 
exercise the power to grant new trials, and 
with entire freedom from the rule which 
controls appellate tribunals; they ought to 
grant new trials whenever their superior and 
more comprehensive judgment teaches them 
that the verdict of the jury fails to admin- 
ister substantial justice to the parties in 
the case.? 

“A trial court will be reluctant to set 
aside a verdict where a doubtful question 
of fact exists, simply because its judgment 
inclines the other way; but the mere fact 
that there is a conflict in the testimony does 
not relieve the court from examining the 
sufficiency of the evidence, nor make the 
verdict of the jury conclusive. . . . When- 
ever the trial court determines that the ver- 
dict is clearly against the weight or pre- 
ponderance of the evidence, it should not 
hesitate to set it aside and grant a new 
trial, and, in arriving at this determination, 
the judge of the trial court must be con- 
trolled by his own judgment, and not by 
that of the jury.* 

‘“‘Upon a motion for a new trial the court 
is to weigh the evidence, where it is conflict- 
ing, and if, in its judgment, it is manifest 
that the weight of the evidence is against 
the verdict as returned by the jury, its 
plain duty is to set it aside. While it is 
conceded that it is the province of the jury 
to find the facts, it is nevertheless the duty 
of the trial judge to see that the action 
of the jury is intelligent and just in the 
exercise of this function. This is a judicial 
discretion with which every court is invested, 
and which gives the trial judge a salutary 
supervision over the verdict of a jury.‘ 

Decisions supporting this view of the 
matter are very numerous. Some of them, 


1 Green v. Soule, 145 Cal. 96 (’04). 

2 Dewey v. R. R. Co. 31 Ia. 373 (71). 

3 Coal, etc. Co. v. Stoop, 56 Kan. 426 (’96). 
* Ulman v. Clark, 100 Fed. at 183 (oo). 





mostly recent ones, are collected in a foot- 
note.’ 

The line of distinction between this group 
of citations and the previous one is, per- 
haps, brought out most distinctly by some 
recent cases in which trial judges are rather 
brusquely reversed for acquiescing in verdicts 
with which they did not agree, because they 
supposed that the jury was the tribunal to 
decide the facts, and that a verdict, at least 
on conflicting evidence, settled something.” 


1 Lee v. DeBardeleben, C. & I. Co., 102 Ala. 628 
(93); Schnittger v. Rose, 139 Cal. 656 (’03); 
Birdseye’s Appeal, 77 Conn. 623 (’05); McCul- 
lough v. Ry. Co., 97 Ga. 373 (’95); Lincoln v. 
Stowell, 62 Ill. 84 (’71); Wetherell v. R. R. Co., 
104 Ill. App. 357 (02); Rarick v. Ulmer, 144 Ind. 
25 (’95); Tathwell v. City, 122 Ia. 50 (’03); Werth- 
man v. R. R. Co. 128 Ia. 135 (’05); Williams v. 
Townsend, 15 Kan. 563 (’75); Buoy v. Milling Co., 
68 Kan. at 443 (04); Hurt v. R. R. Co., 116 Ky. 
(App.) 45 ('03); Reeve v. Dennett, 137 Mass. 315 
(’84); Hyde v. Haak, 132 Mich. 364 (’03); McKen- 
zie v. Banks, 103 N. W. (Minn.) 397 (’05); Loeven- 
hart v. Ry. Co., 190 Mo. 342 (’05); Murray v. Heinze 
17 Mont. 353 (’95); Sang v. Beers, 20 Neb. 365 
(86); Wendell v. Safford, 12 N. H. 171 (41); 
Treadway v. Wilder, 9 Nev. 67 (’73); Dickerson v. 
Payne, 66 N. J. L. 35 (’02); Kummer v. R. R. Co., 
21 N. Y. Sup. 941 (’93); McDonald v. Met. St. Ry. 
Co., 167 N. Y. 66 (’02); McCord v. R. R. Co., 134 
N. C. 53 (’03); Ross v. Robertson, 12 N. D. 27 
(03); Dean v. King, 22 O. St. 118 (’71); Yarnell 
v. Kilgore, 15 Okla. 591 (’05); Dinan v. Supreme 
Council, etc., 213 Pa. 489 (’06); Agnew v. Adams, 
26 S. C. ror (’86); Robert Buist Co. v. Lancaster 
Merc. Co., 73 S. C. 48 (’05); Rochford v. Albaugh, 
16 S. & D. 628 (’03); Spoke & Handle Co. v. 
Thomas, 114 Tenn. 458 (’04); White v. Ry. Co., 
8 Utah 56 (’92): Brugh v. Shanks, 5 Leigh, 649 
(33); Welever v. Advance Shingle Co., 34 Wash. 
331 (04); Clark v. Gt. North. Ry. Co., 2 Am. & 
Eng. Annot. Cas. (Wash.) 760 (’05), collecting 
many cases; Distilling Co. v. Bauer, 56 W. Va. 249 
('04); Collins v. Janesville, 117 Wis. 415 (’03); Mt. 
Adams, etc. Ry. Co. v. Lowery, 74 Fed. 463 (’96); 
Felton v. Spiro, 47 U. S. App. 402 (’97); Met. R. 
R. Co. v. Moore, 121 U. S. 558 (’87); Capital 
Traction Co. v. Hof. 174 U. S. 1 (’99); Wood v. 
Gunston, Style 466 (1655); Davies v. Roper, 33 
Eng. L. & Eq. 511 (’56); Dublin, etc. Ry. Co. v. 
Slattery, 3 App. Cas. 1155 (’78). 

2 Thompson v. Warren, 118 Ga. 644 (’03); 
Kansas City, etc. R. R. Co. v. Ryan, 49 Kan. 1 
(92); Yarnell v. Kilgore, 15 Okla. sg91 (’o5); 
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The Washington case is a sample. The 
trial court is reported thus: 

“T am compelled, though reluctantly, to 
deny the motion for a new trial in this case. 
My reluctance arises from the fact that. in 
my opinion, the weight of the evidence did 
not sustain the contention that excessive 
force was used in ejecting the plaintiff from 
the train; but that issue was submitted to 
the jury, and was decided in favor of the 
plaintiff, and as, under our judicial system, 
the trial judge in a civil case has little more 
power or authority than a ‘ mentor at a town 
meeting,’ I am not at liberty to disturb the 
jury’s finding on that issue.” 

On this the supreme court says: 

“It appears from the foregoing statement 
that the trial court labored under an entire 
misapprehension as to its powers and duties. 
Our statute provides that a new trial may 
be granted, among other grounds, for in- 
sufficiency of the evidence to justify the 
verdict; and this power must be exercised 
by the trial courts, if at all. These courts 
should take care not to invade the legitimate 
province of the jury, but if, after giving full 
consideration to the testimony in the light 
of the verdict, the trial judge is still satis- 
fied that the verdict is against the weight 
of the evidence, and that substantial justice 
has not been done between the parties, it is 
his duty to set the verdict aside.”’ 

The upshot of the decisions along this 
line, of which those just cited are merely 
examples, is that a trial judge may set aside 
a verdict on the facts alone whenever he 
deems it expedient. But the appropriate 
legal phraseology for expressing this result 
is by no means settled. Even the cases 
that agree in holding that he has the power, 
do not agree as to whether he is required 
to set aside a verdict when he differs with 
the jury. It is quite as easy to collect 
citations to the effect that it is not error 
Dinan v. Supreme Council, etc., 213 Pa. 489 ('06); 
Clark v. Ry. Co., 37 Wash. 537 (’'05); Felton v. 
Spiro, 78 Fed. 576 (’97). 

1 Clark v. Ry. Co., 37 Wash. 537 (’05). 





for the trial court to decline to set aside a 
verdict though he is not satisfied with it. 

As the Massachusetts, Ohio, and Federal 
cases cited specially point out, if a judge 
always sets aside a verdict that he would 
not have found as a juror, he is infringing 


on the province of the jury! Such de- 
cisions, of course, leave it a little uncertain 
whose duty it is to decide on the facts. 

Nor is there any greater unanimity among 
the courts which allow a trial court to set 
aside a verdict, whenever it takes a different 
view of the facts, as to just what the question 
is that is presented to the appellate court. 
It is frequently not quite clear whether the 
reviewing court addresses itself to the 
question, Was the conclusion of the jury 
the one that, in fact, ought to have been 
drawn from the evidence? Or, to the 
“very different question,’ Was the evidence 
such that the trial judge could, as a reason- 
able man, draw from it his opposite conclu- 
sion? 

Generally, perhaps, they say, on practical 
grounds, that they are in no position to 
weigh evidence. and they will not reverse 
the trial judge for granting or refusing a 
new trial, if there is any evidence to sus- 
tain his ruling. ‘It is the constant practice 
of the courts to refuse to disturb an order 
granting a new trial even where it would 
have done the same thing had a new trial 
been denied.’’ * 

This practically makes the statutory 

ground for a new trial mean one thing in the 
trial court, and something else in the review- 
ing court. 
1 Daley v. R. R. Co., 26 Conn. 591 (’58); R. R. 
Co. v. Matthews, 58 Kan. 447 (’97); Reeve v. 
Dennett, 137 Mass. 315 (’84); Rohde v. Biggs, 
108 Mich. 446 (’96); Wendell v. Safford, 12 N. H. 
171 (41); Dickerson v. Payne, 66 N. J. L. 35 (’o2); 
McCord v. R. R. Co., 134 N. C. 53 (’03); Fleming 
v. Smith, 44 Barb. 554 (65); French v. Millard, 
20. St. at 53 (53); Daveyv. Aetna L. I. Co., 20 
Fed. 494 (84). 

? Cf. Capital and Counties Bank v. Henty, 7 
App. Cas. at 776 (’82); Bishop v. Perkins, 19 Conn. 
300 (’48). 

3 Ruffner v. Hill, 31 W. Va. 428 (’88). 
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The notion that a motion for a new trial 
is addressed to the discretion of the trial 
judge, and is reviewable only for abuse of 
discretion, makes it a mere matter of “ per- 
sonal equation’”’ in both courts. It is not 
very uncommon for reviewing courts to 
weigh the evidence as best they can; but 
even those who do not want the trial judge 
to interfere with a verdict unless the weight 
of the evidence is ‘plainly and palpably ”’ 
against it, are not inclined to reverse him 
unless it is ‘‘very clear’’ that the weight of 
the evidence is “plainly and palpably” 
against him' —if that furnishes any rule. 

Some of these courts seem to think a ver- 
dict may be properly set aside when it is 
“obviously”? the result of passion, preju- 
dice, or corruption; that is, when from 
some moral lack the jury have returned a 
verdict without setting themselves hon- 
estly to determine what the evidence in 
fact proves. This is, of course, too vague 
to be workable. Most of them frankly add 
to this moral ground, mistake. And by 
this they mean either that the facts were 
so complicated that they were beyond the 
capacity of the jury; or the jury failed to 
grasp the salient point, and so misjudged 
the relative importance of different parts of 
the evidence; or they forgot some of the 
testimony; or they were sleepy, and failed 
to take it in; or simply that «hey drew the 
wrong conclusion. This throws the whole 
field open, and means that there is noth- 
ing conclusive about any verdict. There 
was a tendency at one time to hold a verdict 
on conflicting evidence impregnable, but any 
such distinction is now practically dropped.” 

' Cleckley v. Beall, 37 Ga. 607 (68); Moran v. 
Harris, 63 Ia. 390 (84); Anthony v. Eddy, 5 Kan. 
129 ('69); Hicks v. Stone, 13 Minn. 434 (’68); 
Bank v. Wood, 124 Mo. 72 (’94); Kummer v. 
R. R. Co., 21 N. Y. Sup. 941 (93). 

* Curtis v. Starr, 95 Cal. 376 (’90);C.& A. R.R. 
Co. v. Klaybolt, 112 Ill. App. 406 (’03); Tathwell 
v. City, 122 Ia. 50 (’03); Coal and Mining Co. v. 
Stoop, 56 Kan. 426 ('96); Herndon v. Lewis, 175 
Mo. 116 (03); Treadway v. Wilder, 9 Nev. 67 
('73); McDonald v. Walter, 40 N. Y. 551 (69); 
Linderman v. Nolan, 16 Okla. 352°(’05); Brugh v. 





There is nothing clearer than that the 
courts have never been satisfied to be tied 
down to a verdict. The first reported case 
that has come down to us, disclosing the 
determination to control the jury, other 
means having failed, by granting new trials, 
was decided in 1655, and shows that the 
practice was not then new. The new trial 
was asked for because of excessive damages 
in a slander case. It is there said: 

“It is frequent in our books for the court 
to take notice of miscarriages of juries, and 
to grant new trials upon them, and it is 
for the people’s benefit that it should be so; 
for a jury may sometimes by indirect deal- 
ings be moved to side with one party, and 
not to be indifferent betwixt them, but it 
cannot be so intended of the court; where- 
fore let there be a new trial at the next 
term. ’’* 

This attitude has been consistently main- 
tained, but the courts have been generally, 
perhaps increasingly, more deferential to- 
ward the jury. Even those that most 
ruthlessly override it, purport in terms to 
recognize some very important and inviol- 
able function belonging to it. This makes 
the decisions abound in a curious self- 
contradiction. For example: 

“The grand principle which is at the 
basis of jury trial, is never to be lost sight 
of, that to all matters of law the court are 
to answer, to all controverted facts the jury. 
The verdict of the jury is practically to be 
taken for truth. ...To render such a 
mode of trial safe and tolerable, there must 
exist a power somewhere to re-examine ver- 
dicts with some freedom, and when it is 
manifest that juries have been warped from 
the direct line of their duty, by mistake, 
prejudice, or even by an honest desire to 
reach the supposed equity contrary to the 
law of the case, it will be the duty of the 
court to set the verdict aside.”’ ? 


Shanks, 5 Leigh, 649 (’33); Miller v. Insurance Co., 
12 W. Va. 116 (’77). 

' Wood v. Gunston, Style 466 (1655). 

7 Cunningham v. Magoun, 18 Pick. 13 ('36). 
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“And the district courts cannot shirk 
their responsibility by saying that the jury 
are the exclusive judges of all questions of 
fact. For, while this is true as long as the 
jury have the case under their considera- 
tion, yet, when the jury have rendered their 
verdict — then the judge himself becomes 
the exclusive judge of all questions of fact.”’? 

“The facts of a case and the force and 
effect of testimony to support said alleged 
facts belong exclusively to the jury under 
the constitution, subject to no control — 
except the circuit judge, whose judgment 
is final.’’? 

There is in fact a strange vagueness in 
the whole discussion of the matter. The 
only legal principle canvassed as the con- 
trolling factor is the right to have the facts 
found by a jury, and yet attorneys and 
judges but infrequently grapple pointedly 
with the constitutional question. The cita- 
tions both ways are from the same jurisdic- 
tions, and they change sides without taking 
the trouble to overrule, or even to notice, 
the conflicting decisions. In places where 
reporting courts are numerous enough, as 
in New York and the Federal jurisdictions, 
they decide both ways simultaneously. 
Pleasants v. Fant, 22 Wall. 116, from which 
is taken one of the quotations with which 
this paper opens, though by no means the 
earliest, may be accounted the leading case 
for the doctrine that the question of which 
way the evidence preponderates, is one with 
which the judge has nothing to do. Late 
California decisions are its direct opposite 
for doctrine. Yet Ulman v. Clark, 100 Fed, 
180, from which one of the quotations on 
the other side is taken, quotes the same pas- 
sage from Pleasants v. Fant which is set 
out above, and then purports to follow both 
it and the late California cases in setting 
aside a verdict because the evidence “‘ largely 
preponderates’’ against it. The lower Fed- 





1 Williams v. Townsend, 15 Kan. 563 (’75); 
R. R. Co. v. Ryan, 49 Kan. 1 (’92); C. R. I. & P. 
Ry. Co. v. Reardon, 1 Kan. App. 114 (’95). 

? Agnew v. Adams, 26 S. C. at 105 (’86). 





eral courts even later than this do not treat 
Met. R. R. Co. v. Moore, 121 U. S. 558, and 
Capital Traction Co. v. Hof, 174 U. S. 1, 
which in substance utterly repudiate 
Pleasants v. Fant, as really settling any- 
thing. In fact no decision either way 
seems ever to have commanded any general 
attention. 

But however indefinite and discordant the 
opinions, the result now is pretty uniform. 
The latest cases are very generally against 
the jury. In substantially all jurisdictions 
the stock instruction with which we started 
needs amplifying so as to run something like 
this: 

“You are the exclusive judges of the 
weight of the evidence, of its credit and 
value. It would be a gross error for me to 
let you get the least inkling of how the facts 
appear to me; but if you do not happen to 
reach my conclusion, your verdict does not 
count. I have to set it aside, and keep 
summoning new juries, though it take ten 
years, and cost $10,000, till we do happen 
to get one whose minds work like mine, 
or one whose dominant spirit knows as 
much about the principal witness as I do, 
or one shrewd enough to surmise from what 
sort of verdicts get set aside, what sort will 
have to be rendered to amount to anything. 
With these qualifications it is for you to 
say what credit shall be given to the testi- 
mony of the various witnesses in this case.’’ 

And this transition in the law seems to 
have come about in this way. For some 
two centuries the courts, without quite 
realizing it, have been struggling with 
Broom’s maxim about juries, or rather 
Coke’s. That did not mean anything in 
particular.? It is the function of maxims 
to mean something in general, only. But 
it was in the air that the jury are the exclu- 
sive judges of the facts. So much in the 
air that our courts have assumed that it is 


1 Pringle v. Guild, 119 Fed. 962 ('03); Occid. 
C. M. Co. v. Comstock T. Co., 125 Fed. 244 (’03). 

2 “Law and Fact” in Jury Trials, 4 Harv. Law 
Rev. 147. 
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in the constitutions. This being taken for 
granted did not need to be verified. But 
when anyone did inquire what the jury trial 
was that is preserved by the constitutions, 
it has always been clear enough that: 

“Trial by jury in the primary and usual 
sense of the term at the common law and 
in the American constitutions, ...is a 
trial by a jury of twelve men, in the pres- 
ence and under the superintendence of a 
judge empowered to instruct them on the 
law and to advise them on the facts, and 
(except on acquittal of a criminal charge) 
to set aside their verdict if in his opinion it 
is against the law or the evidence.” 
Blackstone, who was writing of the very 
state of the law which is embalmed in our 
constitutions, enumerates among the grounds 
for a new trial, ‘‘ Also if it appear by the 
judge’s report certified to the court that 
the jury have brought in a verdict without 
or contrary to evidence, so that he is reason- 
ably dissatisfied thefewith.”” He further 
says that the former strictness of law courts 
in granting new trials having driven many 
to equity for relief from oppressive ver- 
dicts, they are now more liberal in granting 
them, ‘‘The maxim at present adopted being 
this, that (in all cases of moment) where 
justice is not done upon one trial, the 
injured party is entitled to another.” ? 

This doctrine has been reasserted at inter- 
vals ever since, though in early days appli- 
cations for a new trial were not so multi- 
tudinous as now. Early in the last century 
England again brought it to the front 
rather emphatically by granting a new 
trial in an important case merely because the 
judge at the trial expressed a view contrary 
to the verdict, though to the reviewing 
court he reported himself not dissatisfied.* 
Tennessee pointed out that the trial court 
ought to be the more careful in enforcing the 
common law rule by granting a new trial 

! Capital Traction Co. v. Hof, 174 U. S. at 13 
("99). 

? 3 Blackstone, Commentaries, 387. 

8’ Earl of Mount Edgecombe v. Symons, 1 
Price 278 (’15). 





when dissatisfied with the verdict, because 
the Appellate Court is not in a position to 
enforce it. Georgia said squarely that the 
Constitution does not restrict the power of 
trial courts to grant new trials New 
York said: ‘“‘While the general rule should 
be preserved, it would not be safe to assert 
the uncontrollable supremacy of the jury. 
Both in England and in this country. 
therefore, the court has always exercised 
the power of reviewing the evidence on a 
case made for the purpose, and of granting 
a new trial where, upon a cool and deliberate 
examination, the ends of justice seemed to 
require it.’’* But rather oddly none of 
these decisions seem to have made much 
impression beyond the immediate case. 

Story pointed out early in the century 
that the provision of the Federal Constitu- 
tion that, ‘‘The Supreme Court shall have 
appellate jurisdiction both as to law and 
fact,’’ is one of the things that came near 
preventing ratification for fear it abolished 
jury trial in civil cases. So this was fixed 
by the 7th Amendment, providing ex- 
pressly for jury trial in the federal courts, 
and that, “No fact tried by a jury shall be 
otherwise reéxamined in any court of. the 
United States than according to the rules of 
the common law.’”’* As late as 1887 the 
Supreme Court of the United States said 
this prevented the Appellate Courts from 
granting new trials because the verdict is 
against the weight of the evidence, as is 
frequently done in the state courts.> It 
looks as if the attention of the court in 
Capital Traction Co. v. Hof., 174 U. S. 1, 
may have been called to the true state of 
the law by the decision of Judge Taft in 
Felton v. Spiro, 47 U. S. App. 402 (’97), 
in which he points out that judges set aside 
verdicts as being against the weight of the 
evidence as early as Lord Mansfield, and 

1 England v. Burt, 4 Humph. 399 (’43). 

2 Spears v. Smith, 7 Ga. 436 (’49). 

3 McDonald v. Walter, 40 N. Y. 551 (’69). To 
the same effect: Bishop v. Busse, 69 Ill. 403 (’73). 

* Story, Constitution, 1763, et seq. 

5 Met. R. R. Co. v. Moore, 121 U. S. 558. 
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earlier, and hence reéxamination for a new 
trial on this ground is ‘‘according to the 
rules of the common law.”’ As was said by 
the Supreme Court of California, it is a recog- 
nized part of trial by jury.’ The long 
contest against the assumption by the court 
of power to interfere on the facts in “‘jury”’ 
cases, has been based vaguely on constitu- 
tional grounds. This objection being abso- 
lutely without foundation, there is no possi- 
bility of a reversal by the courts themselves 
of the present trend of decision on the point. 

This means that as the law now stands, 
and has really stood for certainly one hun- 
dred and fifty years, the verdict of a jury in 
a law case is merely advisory to the court, 
exactly as when he voluntarily calls in a 
jury in an equity case, except that he has 
not the power to ignore the verdict and 
enter immediate judgment, but must go 
through the form of summoning new juries 
till he finds one that agrees with him as to 
the facts.2, This is thoroughly absurd. So 
absurd that some courts have sought to 
mitigate it by holding that when juries 
prove obdurate, and persist in bringing in 
successive verdicts the same way, the court 
will surrender after two or three trials.* 
This seems to be abdicating on the part of 
the courts, and is apparently not permis- 
sible. Statutes purporting to authorize such 
practice seem even more dubious. It is a 
straddle anyhow, and does not affect the fact 
that we need to decide whether we want the 
facts to be settled by the jury or the judge. 

1 Ingraham v. Weidler, 139 Cal. 588 (’03). To 
the same effect: Bird v. Bradburn, 131 N. C. 488 
(02). 

rake recent instance where the court with 
apparently unconscious sarcasm calls this process 
getting the facts determined by the ‘proper 
tribunal” is, McDonald v. Met. St. Ry. Co., 167 
N. Y. 66 (’o2). 

3 Slocum v. Knosby, 80 Ia. 368 (’g0); Clark v. 
Jenkins, 162 Mass. 397 (’94); Hyde v. Haak, 132 
Mich. 364 (’03); Van Doren v. Wright, 65 Minn. 
80 (’96); Haven v. R. R. Co., 155 Mo. 216 (’99); 
Milliken v. Ross, 9 Fed. 855 (’81); Foster v. Steele, 
3 Bing. N. C. 892 (37). Cf., Graham & Water- 
man, New Trials, 1366. 





Trial by jury has a powerful hold on the 
feelings of lawyer and laymen alike. But 
notwithstanding the slow progress of the 
idea hitherto, it does seem that we have 
reached a point where lawyers, at least, 
must come soon to a realization of the fact 
that the institution we are so proud of is 
very largely imaginary, and very ill adapted 
to its present purpose. 

In the first place, we deceive ourselves in 
talking about the antiquity of the jury. 
While it is true that the institution can be 
traced back more than a thousand years 
with a certain amount of historical contin- 
uity, what was called a jury a thousand 
years ago was pretty nearly the opposite of 
the jury of recent times. In its beginnings 
the jury was a cautious attempt at a miti- 
gation of barbarism. Litigation, if we may 
use the term, was chiefly of a criminal 
nature, and involved directly personal lib- 
erty. The first juries were a considerable, 
but indefinite number of citizens best posted 
as to the facts, who were assembled as a 
sort of town meeting to decide what, on the 
whole, had better be done under the cir- 
cumstances; and to bring some pressure, at 
least of public opinion, to bear on the parties 
to induce them to acquiesce in the conclusion 
of the “jury,” instead of fighting it out. 

It appears from Fortescue, who wrote his 
De Laudibus Legum Angliae about 1470, that 
the quality of jurors as witnesses was still 
the chief thing in his day. It appears from 
Bushel’s Case,! which ended the coercion 
of jurors by fine, that they could still render 
a verdict on their own knowledge in 1670. 
The late Prof. J. B. Thayer, than whom no 
one is better authority on such a point, says 
it was not until R. v. Sutton, 4 M. & S. 532 
(’16), that the true quality of jurors became 
just reversed, and it was required that they 
know nothing about the facts, instead of as 
much as possible.2 So we are not using 
language with much technical precision if 


1 Vaughan, 135. 
? See his sketch of the history of the jury in 5 
Harvard Law Review, at 385. 
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we apply the term jury trial to anything 
more than, say, two hundred and fifty 
years old. But we need not go back fur- 
ther than this to discover the source of the 
exceptional pride in and admiration for trial 
by jury. Ata time when the crown was all- 
powerful, the aristocracy the only people, 
parliament corrupt, the judiciary servile, 
the church established, the press feeble and 
censored, public meetings suppressed, the 
jury was the one place where common 
people got the slightest opportunity to 
make themselves felt in public affairs. 
And the way they stood out against king, 
and noble, and church, and judiciary, and 
the only public opinion possible in such a 
civilization, and made an ever increasing 
place for common people and common rights 
as against the privileged, was very astonish- 
ing and very magnificent. But the real 
ground for their glory was much more polit- 
ical than juridical. 

Trial by jury was never consciously 
studied out and adopted as the expedient 
and practical method of ascertaining the 
facts in technical legal proceedings. It 
“just growed.”” At a time when most liti- 
gation had rather a criminal cast, when 
only the simpler and more obvious offenses 
were taken notice of, when we were just 
beginning to get away from the régime of 
self-help and to recognize the State as the 
party primarily injured, and when, there- 
fore, the mitigating circumstances were 
reasonably entitled to more weight, and 
both the expediency and the practicability 
of rigorously enforcing the penalty were 
more doubtful, the actual results of leaving 
the matter to a sort of town meeting were 
tolerably satisfactory. But that transition 
was effected a long time ago. The relative 
importance of civil litigation as compared 
with criminal has been steadily changing, 
and is now at least reversed. In the last 
century or two, and particularly in the last 
fifty years, the amounts involved in litiga- 
tion, and the reach of the effect of decisions, 
have been enormously extended. The vari- 





ety, and the complication, and the techni- 
cality, of the facts involved in modern liti- 
gation, have put the ascertainment of them 
in many cases simply beyond the capacity 
of any tribunal with no extensive educa- 
tion, no sort of familiarity with large affairs, 
no experience in weighing testimony or 
witnesses, and no training in continuity of 
attention. 

On the other hand, it is clear that a 
modern jury is not usually as representa- 
tive of the community as in former times, 
We still want a jury of the vicinage, but we 
want them not to know anything about the 
facts. Under modern conditions, freedom 
of motion, frequency of public meetings, 
and the indefatigableness of newspaper re- 
porters, exclude from the jury all but the 
inert, secluded, ignorant, fion-readers. The 
tension of modern life makes jury service a 
much more serious interruption of business 
than formerly to the class that are really 
representative of the community. Possibly, 
too, the increasing contempt for jury ser- 
vice on the part of those whose active par- 
ticipation is imperative, if the work of the 
jury is to be respected, is enhanced by at 
least a partial comprehension of the essen- 
tially farcical position occupied by a num- 
erous and imposing tribunal, summoned at 
much inconvenience to themselves, to a 
task absolutely out of their line, which they 
are poorly fitted to perform, and which, 
however well they do it, is’ either mere 
surplusage because they reach the same 
conclusion as the trial judge, or is an utter 
nullity because they reach a different con- 
clusion. 

Then, too, the chances of unanimity are 
increased the greater the common ground 
among the jurors, whether of race, or nation- 
ality, or politics, or religion, or occupation, 
or financial standing, or other promoter of 
sympathy and common point of view. In 
all these respects as well as in education and 
in aggressive independence of personality, 
there is more diversity among jurors than 
formerly. And the ‘‘hung”’ jury causes the 
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same increase of expense and delay as the 
wrong verdict. Moreover, under code plead- 
ing, the issues for the jury are something 
very different from the narrow, concrete 
fact which common law pleading brought 
up to them; different both in number, in 
generality, and in the necessary comming- 
ling of law involved in the generality. This 
adds enormously to the difficulty of the 
task for an untrained tribunal. So it is not 
strange that the results of jury trial grow 
steadily more unsatisfactory. 

This final denial that the jury are the 
exclusive judges of the weight of the evi- 
dence, does not mean that trial by jury in 
civil cases has been abolished. It is a re- 
assertion of a long established power of the 
courts, and is the only thing that has made 
jury trial endurable for the last fifty years. 
We have only just found out what trial by 
jury is, and got the real thing fairly well 
established. But now that we know what 
it is, we do not like it, and it ought to be 
abolished as soon as possible. Obviously 
that is not very soon, unless the people 
generally can learn faster than the lawyers. 

One mitigation may, perhaps, be com- 
passed by the influence of bench and bar 
long before it would be practicable to carry 
constitutional amendments enabling us to 
abolish the jury. It is perfectly clear that 
the jury trial preserved by the constitu- 
tions included the right of the trial judge 
to comment on and analyse the evidence, 
and indicate the salient points, and tell the 
jury how it appeared to him, as is done in 
England to-day, and in our Federal courts 
and in some state courts. The statutes for- 
bidding it are obviously unconstitutional,’ 
and the way they were given free sweep and 
no opposition is another comment on the 
universality and persistence of the misappre- 
hension as to the relation of courts to jury 
trials. If the courts cannot now hold these 
statutes bad, perhaps they can be repealed. 
This would help some, because perverse 
verdicts are not the main trouble. A man 


' 23 Am. Law Rev. 781 (’89). 





with the judge’s training in seizing the main 


” 


point, in “‘sizing up’’ witnesses, in holding 
onto the thread, can be of great assistance 
to the jury; and the jury is generally very 
willing to be assisted. Illinois long ago 
suggested this remedy, going in fact a little , 
farther than is here advised. 

“If a verdict is to be overthrown because 
it does not entirely correspond with the 
judgment of the court, we had better abolish 
the trial by jury altogether, or at least re- 
quire the judge to tell the jury precisely and 
distinctly what his opinion of the case is, 
and require them to find accordingly, and 
thus save the expense of a second trial.’’! 

The trouble is, that requires amendment 
of the constitutions as much as the other 
solution. But restoring the power of the 
court to advise the jury what verdict to 
return, besides getting 
cases disposed of without two or three trials, 
and besides appearing still to preserve the 
“palladium of our liberties,”’ would in fact 
bring out the absurdity of having a jury 
merely to advise the court what the facts are, 
in a way that would certainly hasten the 
time when the voters would consent to 
abolish the jury. But that this is no com- 
plete solution of the difficulty, sufficiently 
appears from the fact that England, where 
this practice has always prevailed, is even 
ahead of us in getting disillusioned as to the 
value of the jury in civil cases under modern 
conditions. 

The retort that it is idle to talk about 
abolishing the jury until some satisfactory 
substitute is proposed, comes simply from 
the survival of the old idea that the jury 
now performs some function. The proposal 
is merely to cut out an expensive, tedious, 
error-breeding survival, now obsolete. This 
leaves us, so far as effective machinery is 
concerned, just what we now have. Advis- 
ing the elimination of an incumbrance does 
not of itself impose any special responsi- 
bility for suggesting improvements. 

Jury trial brings certain incidental and 


some additional 


1 Kincaid v. Turner, 7 Ill. 618 (’45). 
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secondary advantages of considerable impor- | usage. On these it is possible that a jury 


tance,’ which assist in blinding us to its 
failure in its primary purpose. It is the 
most effective means we have for giving 
ordinary citizens any actual share or 
interest in the administration of justice. 
It gives them some vivid understanding 
of their personal and civil rights. It shows 
them how difficult a matter it is to arrive 
at exact justice, and makes them more 
intelligent as to the function and success 
of courts. It furnishes some preparation 
for their duties in selecting judicial and 
prosecuting officers. It broadens the hori- 
zon and the acquaintance of some who have 
little other occasion to deal with things or 
with men of much moment. It protects the 
court somewhat from the anger of dis- 
appointed litigants, and from the envy and 
malice of professional rivals, and from 
charges of partisanship in certain political 
and factional cases, to the considerable 
increase of his total efficiency. But changed 
conditions have lessened most of these 
secondary advantages. They pretty nearly 
vanish when we can no longer blink the fact 
that the whole jury juggle is essentially a 
sham. They cannot begin to atone for the 
fact that jury trial adds atrociously to the 
delay, and the expense, and the uncertainty 
of judicial proceedings. 

Some of these advantages can be measur- 
ably retained by allowing the judge, and 
perhaps the parties, in certain cases, to call 
in a “special’’ jury of, say, three to find 
the facts, or certain specified facts. By 
special is meant that they need not be 
chance jurors, but persons having some 
peculiar competence for the task required. 
In some classes of cases the facts are simple: 
the questions can be put with precision, and 
separately from the law; and their answer 
requires rather familiarity with common 
things and with human nature, than any 
special knowledge or experience. Among 
such have been mentioned cases based on 
negligence, defamation, personal injury, 
fraudulent representations, and common 





is a trifle more likely to be right than a 
judge, and he might well have the option to 
call such a jury. 

As to the number three, we can offset the 
reasons for having twelve because there were 
twelve tribes, twelve apostles, twelve months 
and so forth, with the three Fates, three 
Graces, three persons in the Trinity, and 
other equally weighty and relevant reasons. 
Besides, it is at once the largest number that 
will keep down the present delay and expense 
in obtaining a jury, preserve individual 
responsibility, and prevent tie votes; and 
at the same time the smallest number that 
will minimize the risk of individual pecu- 
liarities and idiosyncrasies. Itis the number 
that the business world in fact resorts to for 
the arbitration of questions they are afraid 
to trust to twelve. 

There is, of course, no really logical reason 
for discussing jury trial in civil cases, as 
distinguished from criminal cases. In fact 
from a pedantic logical point of view it is 
a little more absurd in criminal than in 
civil cases. It is settled that, if a defendant 
is acquitted, the court has nothing to say; 
while if he is convicted, the judge may set 
the verdict aside. ‘‘Heads, the accused 
wins; tails, the state loses!’’ Courts have 
had the courage of their convictions and 
directed a verdict of guilty... Juries have 
been independent, and convicted when the 
court told them to acquit.?,_ But such ver- 
dicts are not allowed to stand. The right 
to render a general verdict of guilty or not 
guilty, gives the jury in a criminal case the 
power, if not the right, to judge both the law 
and the facts. This prima facie, is much 
less rational than making the court judge 
of the law and the facts. 

But this decision of criminal cases is 
nearer to the original function of the jury: 
and on the whole they perform it better. 
Sometimes they ignore or override the law; 
and sometimes such conduct constitutes a 





1U, S. v. Taylor, 11 Fed. 470 (’82). 
? People v. Knutte, 111 Cal. 453 (’96). 





em 


Wii 








ee 


Bonet ti Shea 


H 





Tabetibedecamaee tee 


wmy 


VIIM 


TRIAL BY JURY IN CIVIL ACTIONS 351 





serious miscarriage of justice. But some- 
times it merely means that rigid, universal 
rules, when applied to a variable and incal- 
culable thing like human nature, do not 
always fit; that it is practically impossible 
to frame a safe general rule that will yield 
justice in all conceivable circumstances; and 
here is one of the cases where, on the whole, 
there had better not be any further punish- 
ment by the State. 

While we are getting away from the notion 
that any sort of a tribunal, if only it is 
numerous enough and ‘“‘common”’ enough, 
will yield results marvelous for justice and 
wisdom, still the opposite of this, ‘‘ personal 
government,” suits us still less. We want 
“a government of laws, and not of men.” 
We do not want the laws framed so that the 
judge may apply them, or not, as he thinks 
expedient; and yet we do not want them 
applied when the net result is wrong. For 
a concrete and identifiable person like the 
judge to ignore or override the law would 
be very shocking, and tend to anarchy. But 
for a nebulous, impersonal, shifting, evan- 
escent tribunal like the jury to do the same 
thing is merely one of the accidents of jury 
trial. It is difficult to put the blame on 
anybody in particular, and no one attempts 
to place the blame when the actual result 
is not seriously objectionable. In short, we 
are rather content to have a jury on hand to 
“take up the slack,”’ or give a little freer 
play to the legal machinery, as may be 
needed; and to get this we are willing to 
tolerate some blundering and some per- 
versity. 

As has been said, we are pretty nearly 
past the stage where it is possible to con- 
vict any innocent person; the query now is 
whether we can convict any guilty person. 
This situation is not satisfactory; but both 
because it is harder to remedy than is the 
case with civil proceedings, and because it 
is the public that is hurt and not definite 
individuals, the abandonment of the jury in 





criminal cases is farther in the future. It is 
practical, if not logical, to consider the matter 
in its civil aspect separately. If we do 
reach a point where we want the criminal 
law enforced as it stands we can get it done 
by having such a jury, as was suggested for 
civil cases, answer special questions, instead 
of returning a general verdict, and leaving 
it to the court to apply the law. 

If the reaction from democracy goes far 
enough so that we will tolerate it, a slight 
extension of the maximum and minimum 
penalty idea will put it in the ‘“‘discretion’’ 
of the judge to say whether the particular 
case in hand is not so far exceptional that 
the law does not apply. It grinds a little 
now to have any mere man say what we 
shall, or shall not do. But the golden mean 
is somewhere between a government of laws 
and a government of men, and a good deal 
of legal reform lies in the direction of giving 
the judge a larger discretion. This ought 
to assist some in securing a cordial recogni- 
tion of the fact that it is the judge and not 
the jury that really determines the facts. 

It is entirely possible that a legislator who 
proposed frankly to abolish the jury in civil 
cases would find that the opposition is 
largely imaginary. If we recall that business 
is done very satisfactorily without a jury 
in habeas corpus cases, and in chancery, 
probate, admiralty, and bankruptcy courts; 
that it is voluntarily waived in, perhaps, 
half the civil cases where it might be insisted 
on, and in many criminal cases; that Scot- 
land has abandoned it; and that we have 
pretty generally abandoned the grand jury 
because it is an absurdity as a means of 
discovering and apprehending criminals in 
an age of newspapers, telegraphs, telephones, 
and lightning expresses, it is clear that the 
maintenance of the petit jury in civil cases 
is not vital to civilization; and it may be 
that reformers only need the courage of their 
convictions to get it speedily dropped. 

Topeka, Kansas, May, 1907. 
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ANCIENT MORTMAIN AND MODERN MONOPOLY 


By RicHARD SELDEN HARVEY 


PART I— MONOPOLY 


T the inception of this account of 

one form of what a recent work has 
characterized ‘“‘the greatest of all medizval 
problems, the relation of Church and State,”’ 
it will be wise to define the meaning of 
mortmain, and the Century Dictionary has 
supplied this in the words following, ‘ Pos- 
session of lands or tenements in dead hands, 
or hands that cannot alienate, as those of 
ecclesiastical corporations.” 

This declaration of the meaning of the 
Norman-French law term, should not be 
accepted without a protest that the true 
intent implies that the “‘dead hand’’ is 
unwilling rather than unable to alienate the 
riches once acquired and firmly affixed 
among its treasures. Sir William Black- 
stone travels somewhat afield in discussing 
this very subject, and after expressing his 
disagreement with Coke’s views therein, 
evolves the theory that the name is due to 
the character of the recipient, 7.e., a reli- 
gious body, who were “professed” and 
accordingly ‘‘were reckoned dead persons 
in law.” 

But whatever the exact definition and 
whencesoever the derivation—the fact 
remains that within one century after the 
Conquest, to wit, in 1122, the Church was 
the largest land owner in England, and on 
the authority of Hallam, “possessed nearly 
half the lands of Europe.” 

A century later, in the middle of the 
thirteenth century, the envoys from Eng- 
land at the Council of Lyons, in a solemn 
remonstrance, assert that the Church drew 
from their realm a yearly sum far exceeding 
the royal revenue. 

These statements have sufficed to show 
the magnitude of the vested interests of the 
Church at the period named, and of the 
formidable task presented to any state or 





order undertaking to limit or curb such 
transcendent power, and it may, perhaps, 
be permitted to turn aside from the general 
theme for a moment to inquire the source 
of such vast wealth. 

Of the British Church under the English 
and Danes, we know little outside of the 
pages of Bede in his ‘‘ Historia Ecclesiastica 
Gentis Anglorum.”’ 

St. Columba, Augustin, and Theodore 
each exercised his influence in the establish- 
ment of the English Church, which was in 
full force before the year 700. The system 
was largely monastic, and as we know from 
Bede, the discipline was often of the laxest 
kind. Furthermore, the relation to the 
State was always very intimate, up to the 
time of the Conquest, and this in turn 
made the Church secular and political. 

Edward the Confessor viewed this ten- 
dency with concern, but his remedy was not 
without its defects, for by forcing foreign 
ecclesiastics into the higher dignities of the 
Church, he aroused mistrust and hatred on 
the part of the people, at the same time 
that he infused new energy and loftier ideals 
into a decadent institution. Foreign influ- 
ence did in time prevail, but only after the 
fiery trials and deep humiliation attendant 
upon the then impending Conquest. 

This invasion, indeed, partook in a large 
degree of a religious movement. It has 
been called ‘‘a crusade before the crusaders,’’ 
and the host assembled under William was 
blessed by the Pope, and the cause included 
among its objects a change in the ideals 
and the personnel of the English Church; 
indeed, William was pledged to that course. 
But while these facts interest us, they are 
potent only to explain the new element 
which became dominant in things eccle- 
siastical— they do not show the sources 
from which the Church derived its vast 
wealth. This we will now explain. 
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That the acquisition of property by the 
clergy was a settled policy, throughout the 
Christian world, except in the earliest times, 
cannot be gainsaid. 

Blackstone says on that point: 

“But, though the being the spiritual 
head of the Church was a thing of great 
sound, among men of conscience and piety, 
yet the Court of Rome was fully apprized 
that (among the bulk of mankind) power 
cannot be maintained without property; 
and therefore its attention began very early 
upon every method that promised pecu- 
niary advantage.” 

Perhaps the most clear description of the 
machinery by which this prudential design 
was made effective, is found in Hallam’s 
‘Middle Ages.’’ The following is from that 
work: 

‘“‘Large estates, or, as they were termed, 
patrimonies, not only within their own 
dioceses, but sometimes in distant coun- 
tries, sustained the dignity of the principal 
sees, and especially that of Rome. 

“But it must be remarked that many of 
these donations are of lands uncultivated 
and unappropriated. The monasteries ac- 
quired legitimate riches by the culture of 
these deserted tracts, and by the prudent 
management of their revenues, which were 
less exposed to the ordinary means of dissi- 
pation than those of laity. If the posses- 
sions of ecclesiastical communities had all 
been as fairly earned, we could find nothing 
in them to reprehend. But other sources of 
wealth were less pure, and they derived 
their wealth from many sources. Those 
who entered into a monastery, threw fre- 
quently their whole estates into the com- 
mon stock; and even the children of rich 
parents were expected to make a donation 
of land on assuming the cowl. 

‘*Some gave their property to the Church 
before entering on military expeditions, 
gifts were made by many to take effect 
after their lives, and bequests by many in 
the terrors of dissolution. Even those 
legacies to charitable purposes, which the 





clergy could with more decency and spe- 
ciousness recommend, and of which the 
administration was generally confined to 
them, were frequently applied to their own 
benefit.” 

Continuing, the author next dwells upon 
that source of wealth which in all ages 
the sacerdotal power has wielded with 
mighty results, 7.e., the superstitious fear 
of the hereafter. 

“They failed not, above all, to inculcate 
upon the wealthy sinner that no atonement 
could be so acceptable to Heaven as liberal 
presents to its earthly delegates. To die 
without allotting a portion of worldly 
wealth to pious uses was accounted almost 
like suicide, ... and hence, intestacy 
passed for a sort ef fraud upon the Church, 
which she punished by taking the admin- 
istration of the deceased’s effects into her 
own hands.”’ 

Whatever of truth there may be in the 
ancient adage, ‘““‘To be executor is better 
than to be heir,’”’ there is no doubt that a 
substantial legacy was often interlined in 
those proceedings. 

But on the other hand, it must be stated 
that their management of these vast prop- 
erties when as we have seen ‘they did 
enjoy, according to some authorities, nearly 
one half of England,’ was not without 
its advantages to the realm. The same 
authority tells us that “The devastation of 
war from the fifth to the eleventh century 
rendered land the least costly of gifts, 
though it must ever be the most truly 
valuable and permanent. 

‘““Many of the grants to monasteries which 
strike us as enormous, were of districts 
absolutely wasted, which would have prob- 
ably been reclaimed by no other means. 
We owe the agricultural restoration of a 
great part of Europe to the monks. They 
chose, for the sake of retirement, secluded 
regions which they cultivated with the 
labor of their hands.’’ W. H. Hutton, in 
“Social England,”’ says, ‘‘Even in 1130 the 
land lay waste round York for a breadth of 
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sixty miles. It was the monks . . . who 
turned the wilderness into a fruitful field.” 

So much for the means—some credit- 
able, others disreputable—- whereby one 
half of the richest kingdom of Europe 
passed under Churchly control. 

The great and far reaching effect of this 
preponderance of influence is readily seen. 
It enables the Church at times to stand for 
the rights of the people, and as in the case 
of William Rufus and Henry II, to keep in 
check natures so arbitrary and cruel as to 
brook no control founded on right or reason, 
when it conflicted with their own love of 
power. This influence certainly made for 
good; but there were other departments 
where the great extent of Church property 
endangered the state, as in the time of 
Edward III, 1377, when, as Hume informs 
us, “‘The taxes levied by the Pope exceeded 
five times those which were paid to the 
King.’”’ Thus, too, in the matter of raising 
an army, the possession of vast tracts of 
territory by clerics, was a distant element 
of weakness. 

Not only were the monks and the parish 
clergy — numbering in all some forty thou- 
sand souls, about one-fifth of the total 
population — exempt from service in war, 
but their lands were not required to provide 
a proportionate quota of the knights and 
armed retainers who together made up the 
armies of the feudal system. For the whole 
system was founded upon such an apportion- 
ment, and whoever will look into the 
‘““Doomsday Book”’ will see how carefully 
the Conqueror defined the burden which 
each manor or other estate was obliged to 
bear in the national defense. 

As an indication of the generalness of 
such armament, in 1252 all holders of forty 
shillings in lands, were expected to equip 
themselves with ‘‘a sword, dagger, bows 
and arrows.”’ The preponderance of Church 
lands did therefore constitute a distinct 
menace to the State, by withdrawing a great 
source of men and supplies in time of public 
peril. 





Nor was this all. The exchequer of those 
days, as now, was in large measure depen- 
dent upon the taxes collected at time of 
death, and on stated occasions, such as 
marriage, knighthood, etc., for the support 
of the nobility and of the government. All 
or most of these sources of income were 
cut off, where the title became vested in 
“‘dead hands.”” The Church being a cor- 
poration, property once passing into its 
control was lost to the State, for many 
purposes. It was this feature which brought 
about the first statutes of mortmain, and 
which led to a general policy of restraint — 
‘for that,” in the quaint language of Coke, 
“‘a dead hand yieldeth no service.” 

In Saxon England, it appears probable 
that some sort of license was required to 
authorize a conveyance to the Church, 
though this provision seems to have been 
little enforced. 

Frederick Barbarossa was the first Euro- 
pean monarch to limit, in 1158, the right of 
transfer of fiefs to the Church, though Louis 
IX. afterward passed similar enactments, 
and such a restriction was enforced in 
Castile. 

The Barons included a like provision in 
Magna Charta, in 1215, and this clause in 
time was construed to prohibit all gifts to 
the religious houses, without the consent 
of the lord of the fee — ‘‘ And by the seventh 
Edward I,”’ says Hallam, “‘alienations in 
mortmain are absolutely taken away.” 

In Blackstone there occurs this tribute 
to the ablest of England’s kings, and to his 
attempt to stay a great abuse: ‘‘ Edward the 
First, who hath been justly styled our 
English Justinian, . .. effectually closed 
the great gulfs, in which all the landed 
property of the kingdom was in danger of 
being swallowed up, by his repeated statutes 
of mortmain; most admirably adapted to 
meet the frauds which had been devised, 
though afterward contrived to be evaded by 
the invention of uses.” 

This subject of ‘‘uses’’ not only introduces 
a novel and most interesting chapter in the 
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subject before us, but marks the termination 
of the first stage of the conflict between the 
Church and the State. 

Thenceforward, the Church, defeated in 
its effort to add to its already vast accumu- 
lation of lands, was obliged to yield the 
point of actual ownership, and through a 
legal trick and device, content itself with the 
income and profit of real property held, it 
is true, in the name of an individual, but 
with the “‘use”’ thereof vested in the eccle- 
siastical beneficiary. 

Thus the struggle changed from a contest 
for the physical and open mastery, to a 
contest in which all the arts of the ablest 
counsel of the day were employed in secur- 
ing secret benefits —a trial of wit rather 
than of strength, which extended from the 
passage of the statute of mortmain, 1279, 
to the Mortmain Act of George the Second’s 
time, 1736, prohibiting all secret conveyances 
for charitable purposes. 

The efforts of the State to protect its 
powers and prestige against an institution 
so powerful as the Church, — including as it 
did the immense vested interests, the 
naturally pious instincts of the English 
people, and with the authority of the Vicar 
of Christ always in the background,— now 
instituted a contest which seems like the 
struggles of Laocoén, or the mad heavings 
of trained wrestlers. 

At first, the statutory power seemed 
to prevail, but the subtlety of able men, 
schooled in the sophistries of Norman law, 
discovered means to evade the plain man- 
dates of the law. The Church felt that its 
most vital interests were at stake, and to 
quote the language of Sir William Black- 
stone in this connection, ‘“‘The aggregate 
ecclesiastical bodies (who, Sir Edward Coke 
observes, in this were to be commended, 
that they ever had of their counsel the best 
learned men they could get) found many 
means to creep out of this statute.”’ In 
this instance, the means of evasion were 
“uses,” later known as “trusts.”’ 

By the same authority, we know that this 





subterfuge was introduced into England 
‘‘about the close of the reign of Edward III, 
by means of the foreign ecclesiastics; who 
introduced it to evade the statute of mort- 
main, by obtaining grants of lands, not to 
religious houses directly, but to the use of 
the religious houses; which the clerical 
chancellors of those times held to be fidet- 
commuissa, and binding in conscience.”’ 

“But.” as we learn further, ‘‘unfortu- 
nately for the inventors themselves, they did 
not long enjoy the advantage of their new 
device.”’ 

The Statute 15 Richard II, Chap. 5., 
met this move by a counter-attack, whereby 
all ‘“‘uses’’ were declared equally with the 
lands themselves, liable to the forfeitures 
and penalties of the mortmain statutes. 

Again the acute minds of the lawyers of 
the ecclesiastical institutions were requisi- 
tioned, and by adding another link in the 
chain, 7.e., a use to one person, to the use of 
another, to the use of the Church, an excuse 
was offered the willing chancellors of those 
times to hang thereon a decision that land 
could thus be safely and effectually trans- 
ferred for pious purposes. 

This new invention was not easily met, 
and the Church may be said to have seen 
its star in the ascendency, until it was 
extinguished by the light which lurked in 
the eyes and radiated from the smile of 
gentle Anne Boleyn—an infatuation no 
less fatal to the temporal interests of the 
Church than to the fair recipient of Royal 
favor. 

That impulsive monarch, Henry VIII, 
would brook no opposing influence near his 
throne, and the world can read in the title 
deeds of many abbeys and manorial estates 
a record of what befell the ecclesiastical 
powers of that day, when the Church set itself 
against his untenable but apparently honest 
effort to divorce himself from Catherine on 
the ground of her affianced relations to his 
deceased brother. 

Before this onslaught had run its course, 
one third of the best lands of England and 
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Wales had been confiscated, to satisfy the 
anger of the king and the cupidity of the 
courtiers. It is said that twelve million 
acres in all were thus seized, constituting 
the former endowment of six hundred and 
forty-five monasteries, ninety colleges, and 
one hundred and ten hospitals, an array 
which indicated the strength of the Church 
in former times. when it was reénforced by 
popular sympathy and support. 

Not satisfied with wholesale confiscations 
which left the Church humiliated and pros- 
trated, and disparaged at home and abroad, 
laws were enacted to prevent the return of 
the sequestered estates to churchly hands. 
Not only were the older provisions relating 
to ‘‘mortmain”’ strengthened and enforced, 
but in 23 Henry VIII, Ch. 10, it was 
declared that all future grants of land 
(to uses), if granted for any longer term than 
twenty years, should be void. 

Some blazing up of the embers there was 
at occasional intervals, but the power of the 
Church to oppose was largely spent. The 
munificent gifts with which the pious fervor 
of the faithful had equally displayed itself 
in endowments at home and in the Crusades 
abroad, could no longer be expected in a 
cooler and more material age. 

The inmates of the vast institutions 
which had provided always generously, 
often profusely, for all who asked in God’s 
name, were beggared, and cast abroad into 
a practical and unsympathetic world. The 
very acres which were once tilled by the 
monks or by their tenants, for the Church’s 
benefit, now poured their stream of rentals 
into the laps of adversaries, and these re- 
sources were at command to protect the 
title of the usurper. The Church had 
defied the State, but the combination of a 
doting monarch and the wave of religious 
unrest culminating in the Reformation, had 
brought about a deadly ‘‘trial by combat,’’ 
and the State had won. 

It is true that under Philip and Mary, 
the enforcement of the mortmain statutes 
was suspended, and under the mild reign of 








Edward VI, there were conscientious wav- 
erings on the part of the Crown, in main- 
taining the aggressive position assumed in 
the time of ‘Bluff King Hal.’’ These 
things, though time was all the while 
making the rights of the occupants of 
Church lands more adverse and secure, 
afforded the ecclesiastics some signs of re- 
lief; but with the coronation of Elizabeth, 
Protestant daughter of a Protestant queen, 
the last glimmer expired, and the medieval 
struggle — that grappling of titans to win 
a moiety of the ‘‘ Garden Isle’? — was near 
its close. 

It is true that some final acts remained to 
effectuate the completeness of the over- 
throw. 


In the time of George II, in 1736, the 


last of these laws, the Mortmain Act, was 
written on the statute books; but it was an 
act of supererogation. It was ‘‘killing the 
already dead.”’ The pride and power of 
churchly possessions had fled, and these 
final acts were but inscribing the mortuary 
lines. 

The State is supreme! 

Happily for us in America, no part of this 
struggle has been felt on these shores. The 
laws of mortmain were and are contained 
in the law as handed down to us from Colo- 
nial times (2 Kent’s Com., 272), but while 
we share in the benefits, the contest itself 
was a part of an earlier era than ours. 


PART II— MODERN MONOPOLY 


Modern monopoly is not merely a phrase; 
it is a situation. He can but poorly read 
the sign of the times, who does not recog- 
nize in the continual uniting of interests, an 
era of combination which must, humanly 
speaking, have only one’ termination — 
monopoly. 

Let us pause for a moment to scan the 
field about us, and see the transition «as it 
is progressing before our eyes. Perhaps 
the most tangible object lesson is the 
United States Steel Corporation. 
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Fifty vears ago, when individual furnaces 
were turning out pig iron, which was either 
sold to some jobber in Pittsburg or Cleve- 
land or elsewhere, or corded up beside the 
furnace, to await a favorable turn in the 
market, the investor relied upon the vicis- 
situde of trade for the single profit which 
was his sole reward. The sailing vessel 
upon the Great Lakes, or the local railroad, 
carried his product to the distributing point, 
and in time, it percolated into the estab- 
lishments where it became the material for 
plows, nails, wire, engines, and all the 
legion forms which modern life requires in 
the employment of metal. 

When trade was brisk, and the demand 
created good returns, numerous furnaces 
were “blown in,” and their fires lighted 
the hilltops throughout the mining regions. 
Such an output quickly equaled, then sur- 
passed the needs of the country, and with 
the first approach of depression, the weaker 
companies ceased work, and the larger and 
stronger heaped up a surplus of output 
which in turn had to be ‘‘carried,”’ if it did 
not over-weigh and break down the owners 
before the advent of a renewed demand. 

Thus it was ‘‘feast or famine,’ and capi- 
talists who were not adventurous were 
more attracted to safer if not saner, means 
of investment. 

To-day we have the modern corporation, 
with its ownership of a whole range of iron 
mines, with a further range preémpted and 
held in reserve; a fleet of steamers solely 
engaged in carrying the ore to the receiving 
port, with colossal equipments at the ter- 
mini for loading and unloading these crafts 
in a marvelously short period of time; rail- 
roads to haul it to the vast plants, where it 
is not only turned into staple forms of pigs 
or ingots, but is transformed into wire, 
tubing, girders, rails, and many of the fin- 
ished products which the builder or the 
railway requires. 

The output is adjusted to a nicety to the 
demands of the year or season, and the price, 
if not controlled, is at least regulated for its 





competitors as well as for itself, — to the 
general benefit of all who must figure upon 
an element of stability in prices, when 
computing the cost of structural iron or 
steel. 

It must be recognized, we believe, that 
in comparing the old system with the new, 
no element of rancor over changed condi- 
tions has been permitted to enter into this 
brief epitome; and that full credit for the 
element of stability has been accredited to 
the latter phase of the subject. With no 
discount for the loss of individual effort — 
which certainly 7s an element in the up- 
building of the American character — and 
with no antagonism against mere size, as 
such, it must be maintained that the result 
is in effect monopoly, and must be approached 
and treated of in that way, or the whole 
subject is seen in a partial and distorted 
light. 

The recent developments of an investi- 
gation into certain of the railroads of the 
United States, have disclosed the owner- 
ship by one system of the control or of a 
substantial interest, in supposedly competing 
lines extending from ocean to ocean, and 
from the wheat fields of the Canadian North- 
west to the Gulf and the Mexican frontier. 
Like conditions prevail in mineral oil, in 
coal, in lumber, in flour, in the meat trade 
and even in such domestic minutia as butter, 
poultry, and eggs, in connection with the 
cold storage establishments. 

To localize the view point, what is the 
situation in and about Greater New York, 
the metropolitan city of the New World? 

The means of transit, excepting in 
Brooklyn, is now so far united that whether 
the traveler takes his way from home to 
office by the elevated, surface, or subway 
routes, his fare is transferred into the same 
ultimate fund. 

Gas and electric companies are substan- 
tially one; the telephone is unquestionably 
a field where competition is unknown; “‘in- 
dependent”’ ice companies exist only in 
name. The river steamers and the coast- 
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wise lines to Boston and to southern ports 
are among the latest arrivals in this proces- 
sion of “combinations.” ‘‘Chains of banks”’ 
controlled from a central office exist merely 
as branches, where time-honored institutions 
formerly embodied the life efforts of dis- 
tinguished financiers, and endeavors to 
divest the management of two of the “big 
three” life insurance companies from the 
old régime, seem destined to be futile, and 
to leave these institutions in the list of 
virtual monopolies. 

Like influences are at work in other cen- 
ters, but space and time do not permit us 
to carry our illustrations into other fields. 
Enough has been given, and “enough is as 
good as a feast.”’ 

The age of consolidation, and whether in- 
tentional or otherwise, the era of monopoly, 
is upon us, and like ‘‘good men and true,” 
we must gird up our loins, and with Fabius 
of old, we must “cease not to think hope- 
fully of the Republic.” 


PART IIIT— COMPARISON 


Whether we do or do not agree with the 
radical statement of a recent speaker before 
the Economic Section of the American 
Association of Scientists, that one per cent 





‘of the population of the United States con- 


trols ninety-nine per cent of its wealth, it 
is past denial that skill and daring, coupled 
with the opportunities of great combina- 
tions of capital, have enabled those fortu- 
nate possessors of ample means to increase 
their holdings out of proportion to the 
accumulations of the middle or the work- 
ing class. 

The recourse of the people is in their 
political power, and in the regulations 
which can in that way and in that way 
alone, control, and as it were, harness, this 
mighty force, and compel it to work for 
the common good. 

Subterfuges and devices will be invented 
and brought into use, but the political power’ 
which could curb and subjugate an influ- 
ence so potent as the Churth, entrenched 
behind the conservatism of vested rights 
and aided by all the terrors which super- 
stition has at command, will in the end 
prevail. 

It is only necessary to be vigilant, to be 
courageous, to eternally ‘‘think hopefully 
of the Republic;” and to believe that the 
solution of this problem forms one phase of 
the Divine plan, in which we each fill some, 
though it may be an insignificant part. 

New York, N. Y., May, 1907. 
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THE ABOLITION OF CAPITAL PUNISHMENT 


By JAMES 


O question, aside from economic ones, 

has received as much attention, or 
been so thoroughly discussed in Massachu- 
setts in the last twenty-five years or more 
as the abolition of the death penalty. 

The prejudice against a change in the 
law, which now permits the punishment by 
death, arises from a variety of reasons. 
One is lack of information on the subject; 
another is the old theory that capital pun- 
ishment is Bible inspired; and a third is an 
unreasoning fear that the abolition of the 
death penalty will increase the crime of 
murder. On the other hand a large number 
of people believe: first, that the state has 
no right to take life; second, that not only 
is capital punishment not Bible inspired, 
but is directly contrary to all the teachings 
of that great Book. If we were to adopt 
the old Mosaic law in all its severity, and 
to invoke those passages of the Bible which 
seem to breathe a spirit of vengeance, we 
would again have a code of blood. No one 
would now contend that we again go back 
to the Mosaic code, with all its harshness 
and its rigor, for the punishment of offenses 
which existed at that time. 

In the time of George II of England, two 
hundred and twenty-three crimes were 
punishable by death. Cursing one’s par- 


ents, Sabbath breaking, blasphemy, and | 


picking pockets, were all capital offenses. 
It has not yet been contended by anyone 


that the abolition of the death penalty for ! 


these crimes has increased them. In pro- 
portion to the increase in population, it is 
gratifying to note that crimes of this char- 
acter are decreasing. 

I am one of those who believe that the 
commonwealth has no right to take life. 
I assert that an irrevocable decree requires an 
infallible tribunal; that, so long as mankind 
is liable to err, and human processes to fail, 
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society has no right to put itself beyond 
the power of rectifying any wrong which it 
commits. Measured by human tests, many 
a man has suffered the punishment of death 
when a large number of the community 
believed in his innocence. 

Robert Rantoul said, in his great report 
to the legislature of 1837, that all govern- 
ment, at best, was a necessary evil. Ina 
pure form of democracy, no government 
would be necessary. Any submission to a 
higher human authority is an admission of 
weakness, proneness to err, and inability to 
refrain from committing crime. Iam aware, 
however, that it is not of much service, 
practically, to urge this belief at the present 
time, although I hope we may look into a 
future not far distant when this will be the 
accepted view of the commonwealth. 

Neither can the advocates of capital pun- 
ishment urge that there is any reason for 
the infliction of the death penalty because 
of vengeance. The logical argument, if this 
were true, would be that those nearest to 
the victim of a murder should themselves 
have the power to revenge the wrong, the 
result of which would be an absence of law 
and order, and anarchy would reign. 

The only practical way in which the 
death penalty can now be discussed is its 
value as a deterring influence upon those 
who are criminally inclined and might not 
otherwise refrain from committing the crime 
of murder. What deters men from com- 
mitting murder? Is it the certainty of 
punishment, or the severity of it? Does not 
every criminal believe that he will escape 
the consequences of the law, no matter 
what they are? Is not every man who 
takes the life of another so overcome by the 
passion that is upon him at the precise 
moment of killing, whether it be anger, 
envy, malice, jealousy, lust, or the desire 
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for gain, that he does not think of conse- 
quences, and the punishment is the last 
thing that is in his mind? 

The history of England will greatly aid 
the student of the philosophy of crime. An 
English clergyman talked with one hundred 
and sixty-seven men who were sentenced to 
death. Out of that number all but three 
had witnessed executions. 

It is also related upon good authority 
that a certain man had been executed for 
counterfeiting. His body was turned over 
to his wife and friends. In the very house 
where his dead body lay, his wife and his 
confederates were discovered using counter- 
feiting machines for the purpose of making 
money, and when the police raided the 
house, his wife was discovered in the act of 
thrusting the counterfeit bills into the 
mouth of her dead husband. 

It is also related that, in olden times, 
-picking pockets was a capital offense; that 
while executions were taking place upon the 
mountain side, in the presence of a vast 
number who had come from the country all 
around to witness the great festival, and 
while the prisoner’s body was actually 
swinging from the gibbet, pickpockets were 
plying their nefarious trade on the out- 
skirts of the multitude. 

It is very patent to the ordinary observer 
who gives this matter but slight reflection, 
that a law has no power to deter a man from 
committing the crime of murder if, at the 
very moment of committing it, he is wit- 
nessing an execution for an exactly similar 
offense. 

Another strong reason for the abolition 
of the death penalty is the present diffi- 
culty of securing the conviction of men 
accused of the crime of murder. Statistics 
show that, in Rhode Island, where the death 
penalty has been abolished, sixty-three per 
cent of those accused of the crime of mur- 
der are convicted, while in Massachusetts 
only seventeen per cent are convicted. 
This is due to the aversion of the ordinary 
jury to sentence a man to death, which is 





exactly the meaning of a verdict of murder 
in the first degree. 

The tendency of the law has been to help 
the weak and prevent crime rather than to 
punish offenders. A notable illustration of 
this is the Massachusetts probation system. 
The prison population of this common- 
wealth, five years ago, was eight thousand; 
to-day it is sixty-one hundred. One of the 
crimes which was formerly punished by 
death, namely, adultery, is now most fre- 
quently not punished at all, but the offend- 
ers are placed on probation. 

We should learn to construe our laws 
upon the principles of reason and from a 
knowledge of human nature, instead of con- 
stantly copying what was intended for a 
character unlike our own, it is our duty to 
imitate our forefathers in the great trait of 
their characters, the courage of reform. 

I believe that a large majority of the 
people of Massachusetts want the death 
penalty abolished. It is not because of any 
sympathy for a murderer, but to advance 
the cause of civilization. 

We look back with shame to the days of 
witchcraft in Massachusetts. We recognize 
that many great men of that time had 
much to do with securely establishing the 
foundation of this government, but we view 
the spectacle of Cotton Mather, the great 
divine, riding on horseback around the mul- 
titude who had gathered to witness the exe- 
cution of a witch, inciting them to further 
lawlessness, to punish others accused of the 
same crime, as a blot upon our civilization. 

I firmly believe that in the future, this 
generation will be pointed to also with 
shame, because of the continuance of this 
wretched relic of barbarism. 

I am very glad that the Senate of Massa- 
chusetts has passed a law, for the first time in 
its history, which permits a jury to discharge 
its duty and satisfy its conscience, and at the 
same time be merciful to a man who would 
otherwise suffer the punishment of death. 

I believe that the abolition of the death 
penalty will soon come in Massachusetts. 

Boston, Mass., May, 1907 
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CITATION OF OPINIONS 


Every intelligent suggestion which may 
lead to a reduction in the labor of citation of 
he ever-growing mass of case law deserves 
careful study, and when such a suggestion 
‘omes from a man who has devoted his life to 
the publication of law reports and legal text- 
books it brings to the discussion a point of 
view which, with all due allowance for the 
vossible self-interest of the publisher, ought 
to have merits in practical application, which 
would be productive of valuable results. Mr. 
John B. West, the well-known publisher of 
St. Paul, in a recent issue of Current Law (Vol. 
vi, No. 4) publishes a brief monograph en- 
titled ‘‘ Universal Citations for All Opinions.” 
He calls attention to the necessary multipli- 
cation of citations caused by the different 
unofficial publications of reports, which have 
become so valuable an addition to our law 
libraries that publishers find it necessary to 
add to the references to the official state 
reports the volume and page references to 
these private publications. In the production 
of a work of any magnitude the space required 
by these’ additional citations is surprisingly 
large. ‘‘ After many years of experience as 
a publisher, the writer has reached the con- 
clusion that this difficulty, like many others, 
arises out of complexity and artificiality, and 
may be solved by a return to simplicity of 
methods.’ He contends that reports of de- 
cisions are simply official documents which 
should be filed .in numerical order and cited 
with reference to their numbers. Under this 
system no matter how many decisions or sys- 
tems of reporting be adopted each case can be 
readily found and cited by reference to this 
official number, entirely regardless of the 
volume and page of the particular publica- 
tion. This method was adopted when the 
early decisions of the lower federal courts 


were collected in the edition of ‘‘ Federal 
Cases,”’ and proved entirely satisfactory. 

Another advantage would be that the per- 
manent citation of a case could be ascertained 
the moment it is rendered, and thus a text- 
book giving the most recent decisions before 
going to press, would cite them in a final form. 
The suggestion, we understand, does not con- 
template the abandonment of the addition of 
the names of the parties, which in itself 
is a valuable means of remembering and 
identifying for purposes of discussion, the 
leading cases on a particular subject. It 
would simply render more uniform the system 
of reference by which a particular case may 
be found in print. There seems to be no 
difficulty whatever involved in the adoption 
of the suggestion, with reference to future 
cases, but the difficulties involved in obtaining 
a general agreement on such a policy are 
probably too great to be overcome by any 
interest which is likely to be aroused by the 
suggestion. It is likely also that the con- 
flicting interests of law publishers would lead 
them to discourage any such reform. The 
suggestion, however, is an interesting one and 
deserves further discussion. 


ILLINOIS STATE BAR ASSOCIATION 


The executive committee of the Illinois 
State Bar Association announce that its 
annual meeting will be held at Galesburgh, 
July rr and 12, and that the principal ad- 
dress will be delivered by Hon. Edward M. 
Shephard of New York. The principal sub- 
ject for discussion by the association will be 
“Railroad Rate Regulation,’’ which will be 
led by James H. Wilkerson of Chicago. 


PUNISHMENT FOR BUSINESS FRAUDS 


Interesting suggestions for criminal law 





reform are made by District Attorney Arthur 
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Train of New York City in a volume entitled 
“The Prisoner at the Bar,” consisting of a 
series of popular magazine articles explaining 
the usual course of a criminal case in a large 
city, recently published by Charles Scribner’s 
Sons. One of the most striking, as well as 
practical, suggestions in the line of modern- 
izing our ancient criminal practice, to make it 
more justly apply to modern conditions, is 
in line with the thought frequently expressed 
by recent writers that our modern standards 
fail to recognize the danger to the public from 
what may be generally termed as “ business 
frauds.’’ Yet our criminal statutes, which 
have descended, with slight modifications, 
from an age when physical violence was the 
greatest public peril, still make a distinction 
in classification of crime and punishment be- 
tween the common thief and the modern 
“‘orafter.”” Mr. Train says ‘‘ There is no 
practicai distinction between a man who gets 
all of a poor living dishonestly and one who 
gets part of an exceedingly good living dis- 
honestly. The thieving of the latter may be 
many times more profitable than that of the 
former. So long as both keep at it systemati- 
cally there is little to choose between the thief 
who earns his livelihood by picking pockets 
and the grocer or the financier who swindles 
those who rely upon his representations. The 
man who steals a trade-mark, counterfeits a 
label, or adulterates food or drugs, who makes 
a fraudulent assignment of his property, who 
as a director of a corporation declares an 
unearned dividend for the purpose of selling 
the stock of himself and his associates at an 
inflated value, who publishes false statements 
and reports, makes illegal loans, or who is 
guilty of any of the thousand and one dis- 
honest practices which are being uncovered 
every day in the management of life insur- 
ance, banking, trust, and railroad companies, 
is precisely as ‘real’ a criminal as one who 
lurks in an alley and steals from a passing 
wagon. Each is guilty of a deliberate viola- 








tion of law implying conscious wrong, and 
each commits it for essentially the same 
reason. 

“Vet at the present time the law itself rec- 
ognizes a fictitious distinction between these 
crimes and those of a more elementary sort. 
The adulteration of foods, the theft of trade- 
marks, stock-jobbing, corporation frauds, and 
fraudulent assignments are as a rule only mis- 
demeanors. The trouble is that we have not 
yet adjusted ourselves to the idea that the 
criminal who wears a clean collar is as dan- 
gerous as one who does not. Of course, in 
point of fact he is a great deal worse, for he 
has not the excuse of having a gnawing at his 
vitals.” 

The author shows that the professional 
criminal class constitutes but a small fraction 
of the law-breakers, and that it is not fromn 
them that we have most to fear. ‘‘ Our real 
danger lies in those classes ef the population 
who have no regard for law, if not an actual 
contempt for it, and who may become crimi- 
nals, or at least; criminal, whenever any sat- 
isfactory reason, coupled with adequate op- 
potunity, presents itself.” ‘‘ The man who 
deliberately violates the law by doing that 
which he knows to be wrong is a real criminal, 
whether he be a house-breaker, an adulterator 
of drugs, the receiver of a fraudulent assign 
ment or a trade-mark thief, an insurance 
‘grafter,’ a bribe giver, or a butcher who 
charges the cook’s commission against next 
Sunday’s delivery. The writer fails to see the 
slightest valid distinction between them and 
believes it should be made possible to punish 
them all with equal severity. There is no 
reason why one should be a felon, another 
guilty of only a misdemeanor, while still an- 
other is guilty of nothing at all. The cause of 
crime is our general and widespread lack of 
respect for law, and this in turn is largely due 
to the unpunished, and often unpunishable, 
dishonesty which seems to permeate many 
phases of commercial activity.” 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Wit11Am C. Gray, of Fall River, Mass. 





The most interesting article of the month for the general reader is probably Bruce 
\Vyman’s analysis of the restrictions on the use of ordinary business methods due to the 


principle of public employment. 
conception will be interested 


Those with a fondness for philosophical analysis of legal 
in E. Hilton Young’s article on foreign corporations and 


Albert S. Thayer’s dissection of the ideas of possession and ownership. The student of 
constitutional law will find all three Columbia Law Review articles devoted to his specialty, 
James Barr Ames’ article on constructive trusts is an especially clear statement of a 
subject which has caused much diversity of judicial opinion. 


ADMINISTRATION. “A Note on Re- 
tainer,’”’ by Edward Jenks. April Law Quar- 
terly Review (V. xxiii, p. 171). Discussing 
liability of an executor in England for pre- 
ferring a debt of lower degree in ignorance of 
the existence of a higher. 

BIOGRAPHY (Maitland). ‘ In Memoriam: 
Frederick William Maitland,” in the April Law 
Quarterly Review (V. xxiii, p. 137) consists 
of appreciations in English, German, French 
and Italian, written by Oliver Wendell Holmes, 
john C. Gray, R. Saleiller, Paul Meyer, Hein- 
rich Brunner, F. Liebermann, Joseph Redlich 
and A. Zocco Rosa. 

BIOGRAPHY. ‘ William Morris Meredith,” 
by Richard Lewis Ashhurst, April American 
Law Register (V. lv, p. 201). Sketch of a 
prominent figure at the bar and in the politics 
of Pennsylvania during the middle fifty years 
of the nineteenth century. 

CODIFICATION. ‘‘ Commercial Aspect of 
Uniform State Laws,”’ by Francis B. James, 
Michigan Law Review (V. v, p. 509). An 
address before the Cincinnati Credit Men’s 
Association, February 19, 1907, explaining the 
advantages to business men of codification of 
the commercial law and adoption of the re- 
sults by the several states. 

CONFLICT OF LAWS (Foreign Law in 
Germany). ‘‘ L’Application Du Droit tranger 
D’Aprés Le Code Civil Allemand,’ by Ludwig 
Fuld, Revue de Droit International Privé 
(V. iii, p. 138). A discussion of the effect of 
Article 328 of the German code of civil pro- 
cedure, refusing recognition of foreign judg- 





ments or decrees that are contrary to good 
morals or to some German law. 

CONFLICT OF LAWS (Jurisdiction.) <A 
person wishes to bring an action in a 
French court against an opponent domiciled 
in some other country; or an action brought 
in the court of some other country against a 
person domiciled in France: How shall the 
plaintiff proceed to give the court jurisdic- 
tion, constrain the defendant to appear and 
secure a judgment of any value? These 
questions are discussed by Jules Valery, pro- 
fessor in the Law Faculty of Montpellier, in 
the January-February Revue de Droit Inter- 
national Privé (V. iii, p. 5), under the title 
““La Demande En Justice Envisagée Dans 
Les Rapports De La France Avec Les Pays 
Etrangers.’’ It is to be continued. 


CONFLICT OF LAWS (Marriage in Foreign 
Countries). “Mariage A L’Etranger Des 
Déserteurs Et Dés Insoumis,” by Camille 
Jordan, Revue de Droit International Privé 
(V. iii, p. 128). A discussion of the validity 
of the marriage abroad of deserters from the 


| French army or those who are evading ser- 


vice and of the marriage in France of foreign- 
ers of the same classes. To be continued. 


CONFLICT OF LAWS (Nationality in Tur- 
key). “De L’Autorité Compétente Pour 
Statuer En Turquie Sur Les Questions Rela- 
tives A La Nationalité Et Des Conflits De 
Lois En Matitre De Nationalité,” by E. R. 
Salem, Revue de Droit International Privé 
(V. iii, p. 25). Discussion of the proper 
tribunal to decide questions of nationality in 
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Turkey, and of questions in the conflict of 
laws in relation thereto. To be continued. 


CONFLICT OF LAWS (Renvoi). “La 
Theorie Du Renvoi,” by A. Lainé, professor 
in the Law Faculty of Paris, in the Revue De 
Droit International Privé (V. iii, p. 43) con- 
tinues a discussion of the renvoi theory begun 
in the preceding number and to be still 
further continued. 


CONFLICT OF LAWS (see Corporations, 
Status Abroad). 


CONSTITUTIONAL LAW. ‘ Regulation of 
Commerce under the Federal Constitution,”’ 
by Thomas H. Calvert. Northport, N. Y., 
Edward Thompson Company, 1907, pp. xiv, 
380. 8 vo. This book is a straightforward 
summary of the more important phases of 
the vital problem of the possible regulation 
of Interstate Commerce under the Federal 
Constitution. One is pretty certain to find 
the principal decisions on salient points, 
especially the many cases of very recent 
years when so much has been settled and so 
much unsettled. On controverted points the 
author is cautious at all times, although he 
duly indicates his opinion; for example, he 
finds grounds for believing that Congress has 
power to provide for the fixing of the rates 
for interstate carriage, although he points out 
the constitutional guaranties against confis- 
cation under the guise of regulation. 


CONSTITUTIONAL LAW. ‘The Federal 
Power over Carriers and Corporations.’’ By 
E. Parmalee Prentice. New York, The Mac- 
millan Company, 1907, pp. Xi, 244. 8 vo. 
Those who believe that governmental prob- 
lems are settled in the end by public opinion 
will welcome to the discussion of any funda- 
mental question every sincere presentation of 
any serious view. In particular it is desirable 
that both the conservative position and the 
progressive program should be adequately set 
forth so that the ultimate decision may have 
much moderation in it, if not, indeed, some 
compromise. Of the crucial importance of 
the pressing problem of federal power over 
the instrumentalities of commerce there can 
be no doubt. Our whole scheme of govern- 
ment, if not our whole conception of liberty, 
depends upon the outcome. In the discus- 
sion of this issue no one is better fitted, both 





by temperament and training, than Mr. Pren- 
tice to present the conservative side of the 
argument. In this concise work he gives a 
partial, but not often prejudiced, account of 
our legislative policies and judicial opinions 
from the adoption of the Constitution to the 
present day. It must be admitted that to a 
considerable extent the strict limitations upon 
federal power, which he so consistently urges, 
were once prevalent .doctrines although never 
unopposed. Upon all issues contested at th« 
present time, Mr. Prentice takes this conserva- 
tive position that the primary relations of 
interstate carriers and interstate traders are 
to the state in which they are operating at the 
time, and that Congress is concerned only 
with the exercise of the one function of inter- 
course. To the present reviewer, however, it 
seems that all the signs of the times point a 
different solution and that the federal power 
over carriers and industrjes already extends 
as far as Mr. Prentice obviously fears it may. 

CONSTITUTIONAL LAW (Judicial Power). 
“The Function of the Judiciary,” by Percy 
Bordwell, in the May Columbia Law Revici 
(V. vii, p. 337) is the first of two articles on ‘‘that 
peculiar contribution of the United States to 
law and political science —the function of 
the judiciary to declare legislative acts in- 
operative because unconstitutional.” The 
principles laid down by the Supreme Court in 
Juilliard v. Greenman, t1o U. S. 421, furnish 
the text for the author ‘‘ as showing the limi- 
tations which the Supreme Court has placed 
on itself in its function of declaring acts of 
Congress unconstitutional.’”” These proposi- 
tions are laid down in the case: 

“(1) that grants of power in a constitu- 
tion are not to be construed by the same 
rules as powers of attorneys or trust deeds; 
(2) that subject to the prohibitions of the 
Constitution, the powers granted in the 
United States Constitution are to be inter- 
preted in the light of the practice of civilized 
nations; (3) that political questions should be 
left for the political departments. These are 
perhaps but phases of the same subject, but 
it is believed that their separate treatment 
will be advantageous in view of the important 
bearing they have on the questions of the day. 
Only the first of these will be considered here, 
as the second and third need extensive treat- 
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ment and will be taken up in the article which 
is to follow.” 

The reasons for the first proposition are 
summed up by the author as follows: 

‘“We have, then, this. situation — the 
courts exercising a power which its greatest 
expounder considered an implied one and 
which is denied to the courts in almost every 
other nation of the earth. It is not meant 
here, on that account, to question the right 
or even its expediency, for our co-ordination 

departments and division of powers be- 
tween the state and federal governments ne- 
cessitate its exercise by the federal judiciary; 
but it is desired here to lay stress on the fact 
that it is an extraordinary power, that it is 

idely different from the right of interpreting 
private delegations of powers, and that the 
reasons which operate with other countries to 
deny the right altogether, operate with us 
also to make the rules of interpretation laid 
down in the one case inapplicable in the other. 

‘The maxims that ye cannot serve two 
masters, that the house divided agains itself 
will fall, that authority is indivisible, and 
countless others, are merely illustrations of 
the general principle that if there is something 
to be done there must be one head to do it. 
[Europe learned that in emerging from the 
anarchy of feudalism, and it is embodied in 
her law. Our forefathers, however, were im- 
pressed by their experience with an aversion 
for arbitrary power, and established in the 
Constitution the system of checks and _ bal- 
ances. As long as the government could do 
only a mimimum of harm many were indif- 
ferent as to whether it could do much that 
was good. To-day the feeling is quite differ- 
ent. Increased governmental activity is de- 
sired on all hands and though we may not 
have the concentration which is considered so 
essential in Europe, we must at least have 
co-operation. Grants to the legislature must 
not be too narrowly construed. Only in the 
clearest possible case should acts of the legis- 
lature be declared unconstitutional, other- 
wise we will have what Napoleon had, a 
three-chambered legislature impotent for good 
or ill alike. Happily the law as interpreted 
by the Supreme Court accords with the views 
here expressed. It were well if the state 
courts had also borne more strictly in mind 





the injunction of Chief Justice Marshall to 
remember that it is a constitution they are 
interpreting.” 

CONSTITUTIONAL LAW (Police Power). 
In the May Columbia Law Review, Walter W. 
Cook asks, ‘‘ What is the Police Power? ”’ 
(V. vii, p. 322). He makes some exposition 
and criticisms of recent expressions of Mr. 
Burgess, Mr. Freund, and Mr. Hastings, “ at- 
tempts to formulate a definition, or perhaps 
better, a description of the police power by 
doing two things, viz: (1) by tracing briefly 
the history of the phrase, ‘ the police power’ 
in American law, and (2) by analyzing our 
constitutional system with reference to the 
distribution of governmental power between 
the national government and the states.”’ 

The definition of the police power which 
he offers is ‘‘ that it is the unclassified, resid- 
uary power of government vested by the Con- 
stitution of the United States in the respective 
states.” 

CONSTITUTIONAL LAW (Taxation of 
Movables). An interesting and important 
example of the way in which “old rules, 
which were accepted as unquestionable and 
were supposed to be simple in application and 
easy of execution, are in time found to work 
results which even the courts feel justified in 
essaying to remedy,” is treated by John 
Bassett Moore, in the May Columbia Law 
Review (V. vii, p. 309), under the title, ‘‘ Tax- 
ation of Movables and the Fourteenth Amend- 
ment.”’ 

‘‘In levying taxes upon personal property 
two rules were supposed to be. applicable. It 
must be within the jurisdiction of the taxing 
power, and this condition of subjection was 
conceived to exist when the property had 
either an actual or a legal situs within=the 
jurisdiction. The property had an actual 
situs when physically present; a legal situs 
when, although it was physically absent, the 
owner was domiciled within the jurisdiction. 
The latter rule was deduced from the theory 
that personal movables, in contemplation of 
law, follow the person of the owner, or, in the 
usual Latin formula, mobilia personam se- 
quuntur. 

“That this theory was, without regard to 
the question of its logical justification or 
continuity, accepted as an established prin- 
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ciple of law can hardly be doubted. It was 
also accepted that personalty might be taxed 
where it was actually located. 

‘“« A tendency was visible in judicial decisions 
and in legislation to enlarge the concep- 
tion of the actual situs of tangible move- 
ables so as to expand the power of taxation. 
In 1888 it was held that Pennsylvania could 
tax an Illinois corporation on its capital stock, 
taking as the basis such proportion of the 
capital stock as the number of miles of rail- 
road over which cars were run by the com- 
pany in Pennsylvania bore to the whole 
number of miles everywhere over which its 
cars were run. ‘It was obviously not de- 
cided that tangible movables, either tempo- 
rarily or permanently outside the state of the 
owner’s domicil, were not taxable in such 
state, but, in extending the conception of 
actual situs, the decision tended to weaken 
the claims of domiciliary situs, and, by in- 
creasing the liability to double taxation, to 
render more general the existence of condi- 
tions requiring remedial action.’ 

‘ In 1903 the Fourteenth Amendment, for- 
bidding any state to ‘deprive any person 
of life, liberty or property, without due pro- 
cess of law,’ was held by Louisville, etc. 
Ferry Company v. Kentucky, to prevent the 
imposition by one state of taxes on realty in 
another. In 1905 in Delaware, etc. Company 
uv. Pennsylvania, it was held on the strength 
of the Kentucky case that a state could not 
tax movable property of one of its corpora- 
tions having a permanent situs outside of its 
limits. The authority of the case, as affect- 
ing the power to tax foreign movables, is 
qualified by the admission made by counsel 
for Pennsylvania, that the statute under 
which the tax was levied did not authorize 
the taxation of such property. 

‘““No such qualification existed in the case 
of Union Refrigerator Transit Company v. 
Kentucky, which was soon afterward decided, 
in 1905. A Kentucky corporation owned two 
thousand cars which were rented to shippers, 
who took possession of them from time to time 
at Milwaukee, in Wisconsin, and used them in 
the United States, Canada and Mexico, the com- 
pany being paid by the railroads in proportion 
to the mileage made over their lines. Kentucky 
sought to tax the company on all its cars, 





the laws of the state authorizing the taxing 
of its corporations on all their movable prop- 
erty within or outside the state. Counsel for 
the company admitted that it was impossible 
to ascertain how many of the cars, which were 
constantly moving, were in any state on any 
named day, and that the state had the right 
to devise a fair method of ascertaining the 
average number, without regard to particular 
cars, and to tax such number, but they chal- 
lenged the claim to tax all the cars, on the 
ground that it involved the denial of due 
process of law. The Supreme Court sustained 
this contention. The decision was not unani- 
mous, and Mr. Justice Holmes, conceding that 
the result was probably desirable, said he 
could ‘ hardly understand how it can be de- 
duced from the Fourteenth Amendment.’ 

“The court did not omit respectfully to 
inter the rule Mobilia persqnam sequuntur, so 
far as it relates to tangible property. There 
doubtless were, said the court, cases in the 
state reports announcing that this ‘ ancient 
maxim’ still applied to ‘personal prop- 
erty,’ but upon examination ‘all or nearly 
all’ would be found to relate to ‘ intangible 
property, such as stocks, bonds, notes and 
other choses in action.’ 

“If the principle that property can be taxed 
only by the government that protects ‘‘ should 
be carried to its logical conclusion the results 
would be far reaching. The court expressly 
confined its decision to tangible property. 
‘ There is,’ declared the opinion, ‘an obvious 
distinction between tangible and intangible 
property, in the fact that the latter is held 
secretly: that there is no method by which its 
existence or ownership can be ascertained in 
the state of its situs, except perhaps in the 
case of mortgages or shares of stock.’ The 
exception here suggested is as palpable as it 
is important. A citizen of New York, let us 
suppose, owns shares of stock in a foreign 
corporation which owns and operates a rail- 
way in another state. The value of the shares 
consists in the right of way, the tracks and 
the rolling stock. The property is tangible 
in the fullest sense. It receives no protec- 
tion whatever from the state of New York; 
nor does the owner of the shares receive in 
respect of his certificate any protection other 
than he would enjoy in respect of a bill of 
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sale of a stock of merchandise in New Orleans, 
such as was under consideration in the case 
of Hoyt v. Commissioners of Taxes. If the 
question is to be determined on principle, the 
Fourteenth Amendment, if it precludes the 
taxation of the one in New York, seems 
equally to preclude the taxation of the other. 

“That the principle laid down in the Union 
Refrigerator Transit Company v. Kentucky, 
will not in all cases be carried by the Supreme 
Court to its logical conclusion is indicated by 
the subsequent decision in New York Central 
Xailroad v. Miller. The case was one of a 
ranchise tax, imposed under a law requiring 

very corporation created by the state to pay 

tax to be computed ‘ upon the basis of the 
mount of its capital stock employed within 
his state and upon each dollar of such 
:mount,’ ”’ 

It was held that the company was taxable 
n New York on all its cars and that no de- 
luction, on account of cars constantly em- 
ployed out of the state, could be made from 
its entire capital, in order to ascertain the 
capital stock employed within the state. 
This was a tax upon a franchise while the 
Kentucky case was of a tax upon the cars, 
but Mr. Moore declares that though the New 
York case does not in express terms conflict 
with the previous decision, ‘‘ yet tested by 
principle, it disappoints the expectation, 
which those decisions had raised, that the 
Fourteenth Amendment would be consist- 
ently applied so as to prevent the double 
taxation of tangible movables.”’ 

CONSTITUTIONAL LAW (Treaties). Amos 
S. Hershey in the American Political Science 
Review (V. i, p. 393), adds another to the 
numerous articles discussing the Japanese 
school question, under the title ‘‘ The Jap- 
anese School Question and the Treaty-Making 
Power.” 

‘The writer, although by no means a strict 
constructionist, does not believe that the fed- 
eral government has the right, by treaty or 
otherwise, to encroach upon the police power 
or reserved rights of the states to the extent 
ot directing or controlling their public school 
systems. If there are any constitutional limi- 
tations upon the treaty-making power, if the 
states retain any autonomy whatsoever, they 
surely preserve a right to the exclusive con- 





trol of the schools which they maintain out 
of their resources. What greater trespass 
upon the province of self-government, what 
more serious violation of fundamental rights 
can be imagined than federal interference 
with a state’s management of its own schools? 
If our federal government should barter away 
such fundamental rights as these, and the 
courts hold such action constitutional, then 
the double structure of state and federal gov- 
ernment which our fathers reared will crumble 
into ruins, and a new centralized edifice will 
take its place in which the states will be 
reduced to mere provinces or administrative 
units.” 

CONSTITUTIONAL LAW. ‘“ The State Tax 
on Illinois Central Gross Receipts — Another 
View,” by James Parker Hall, Jllinois Law 
Review (V. ii, p. 21). 

CONSTITUTIONAL LAW. “ Centralization 
by Construction and Interpretation of the 
Constitution,” by Hon. J. M. Dickinson, 
Albany Law Journal (V. 1xix, p. 98). 

CONSTITUTIONAL LAW. ‘* Interstate 
Judicial Relations,” by Wolfe Fink, Common- 
wealth Law Review (V. iv, p. 97). 

CONSTITUTIONAL LAW. “The Growth 
of the Commerce Clause,” by John W. Davis, 
American Lawyer (V. xv, p. 171). 

CONTRACTS. ‘ Formation of Contract in 
English Law,” by Ernst Schuster, Canadzan 
Law Times (V. xxvii, p. 248). 

CORPORATIONS. ‘ Corporation Lawyers,” 
by William Wirt Howe, Yale Law Journal 
(V. xvi, p. 497). Defending the corporation 
adviser against popular misjudgment. 

CORPORATIONS (Debentures or Shares?). 
Man ever seeks to have his cake and eat it 
too. The short article on ‘‘ The Evolution of 
the Debenture ’’ by George A. MacDonald, in 
the April Law Quarterly Review (V. xxiii, p. 
195), treats two recent English promoters’ 
attempts to appeal to that tendency in human 
nature by giving ‘‘ a hybrid commodity which 
the writer has ventured to call the ‘ Share- 
debenture,’ and which from the legal stand- 
point needs careful consideration. 

‘‘ Shares and debentures are two very dis- 
tinct orders of investment. Each has, or has 
hitherto had, its essential features, its inevi- 
table advantages and disadvantages. Shares 
alone reap the full measure of successful enter- 
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prises and respond freely to the exciting 
influences of the Stock Exchange. Deben- 
tures, on the other hand, can be issued at a 
discount, are not dependent upon profits for a 
return, are free from some of the restrictions 
of the Act of 1900, and in the hour of disaster 
enable their holders to seize assets and rank 
before the outsider who has merely traded 
and given credit to the company. It is ob- 
vious that if something can be invented which 
combines the excellencies of both orders, the 
hard-pressed promoter of modern times has a 
new and valuable commodity to place before 
the speculating public. 

‘“ Two prospectuses which essay the desir- 
able combination lie before the writer. One 
offers a ‘ profit-sharing perpetual debenture 
stock’ the holders of which ‘ will be entitled 
to 54 per cent cumulative interest on the 
amount paid up on the stock and in addition 
thereto to a sum equal to one moiety of the 
balance of net profits available for dividend 
in any one year, et¢.’ The other offers 5 
per cent debentures of £8 each at par ‘ con- 
vertible at the option of the holders at any 
time up to the 31st day of December, rg1r, 
into fully paid £1 shares of the company at 
the rate of one fully paid share for every £8 
of the nominal amount of the debentures i.e., 
one share for each debenture.’ ”’ 

Mr. MacDonald thinks these offers offend 
the ancient equitable rule against clogging the 
equity of redemption. And in the first 
scheme there is a further difficulty. 

““* Debenture’ is not a term of art. It 
may take many shapes and cover very differ- 
ent contractual obligations. There is, how- 
ever, a principle governing it, a fundamental 
idea at the back of it. It imports a debit; it 
involves some obligation of repayment. There 
is no virtue or charm in the appellation itself. 
Calling a thing a debenture does not make it 
one. An interest or holding which is per- 
petual, which shares profits, which votes and 
appoints directors, and assists in manage- 
ment may not be recognized by the courts as 
a debenture at all. It may even be regarded 
as a highly irregular and wholly unauthorized 
sort of share.... Here... is a security 
possessing all the attributes of a share but 
escaping in its inception the duty payable 
under the Stamp Act, 1891, escaping in its 








allotment many of the obligations of dis- 
closure laid down by the Companies Act, 
1900, capable of being issued at a discount 
and of receiving interest paid out of capital, 
and entitled in liquidation to rank in front of 
the creditors of the company. Such holdings, 
it is submitted, stand every chance of being 
held mere attempts to evade the spirit and 
letter of the Companies Acts.”’ 

CORPORATIONS (Status Abroad). A care- 
ful study of the rights and duties of a juridi- 
cal person operating abroad is begun by E. 
Hilton Young in the April Law Quarterly 
Review (V. xxiii, p. 151) under the title 
“The Status of Foreign Corporations and 
the Legislature.’’ He reduces the many vari- 
eties of opinion to two: a restrictive and a 
liberal system. According to the former, a 
foreign juridical person enjoys few if any 
rights, and scarcely even possesses civil per- 
sonality; according to the liberal system it 
enjoys with specified exceptions the same 
rights as a natural person and possesses civil 
personality in the same manner and for the 
same reason. 

‘“‘ In legal systems derived from Roman law, 
the orthodox doctrine as to the nature of 
juridical personality is that it is a mere 
creature of the sovereign power, having no 
other existence than a fictitious one which 
the law concedes to it. This is also the doc- 
trine of our own common law, introduced 
into it by Canonists. 

‘*All supporters of the restrictive system 
agree on the ‘ fiction’ theory, and, therefore, 
that where the law that feigns it does not 
operate a juridical person cannot exist. As 
to the consequences of this theory there is 
not the same agreement. The most restric- 
tive theory is that since a juridical person 
can exist only in so far as it is contemplated 
by the law of some state, to confer upon it 
civil personality in a foreign state, a special 
act of the foreign sovereign power is neces- 
sary. By virtue of the personal status there 
by acquired it enjoys certain capacities, 
which are regulated by the territorial law, 
i.e., ‘it has forced upon it the character of 
the juridical persons of the same type which 
are domestic in the foreign state.’ 

“‘ Supporters of the restrictive system usu- 
ally admit some relaxation of its severity in 
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the case of commercial associations. . . . The 
concessions in fact made . amount to 
little more than a recommendation that this 
sort of juridical person should be dealt with 
leniently and admitted to recognition on easy 
terms. 

‘In the United States the consequences 
of the principle that a foreign juridical person 
has de jure no personal status have been 
worked out in a different manner. The prin- 
ciple itself is fully accepted. A corporation, 
it is said, is an invisible, intangible, and arti- 
ficial being, and certainly not a citizen. It 
exists only in the contemplation of law and 
by force of the law, and where that law ceases 
to operate and is no longer obligatory, the 
corporation can have no existence. Being a 
mere creature of local law, it can have no 
existence beyond the limits of the sovereignty 
which created it. Such opinions are univer- 
sally accepted, and still repeated. But, under 
the compulsion of the practical necessities of 
interstate commerce, judges have declined to 
draw from them the conclusions of the more 
severely restrictive school. Story’s theory of 
comity provides a means of escape... . All 
laws, it is said, are of territorial application 
only, but ‘in the silence of any positive rule, 
affirming, or denying, or restraining the opera- 
tion of the foreign laws, courts of justice pre- 
sume the tacit adoption of them by their own 
government, unless they are repugnant to its 
policy or prejudicial to its interest.’ This is 
the comity, not of the courts, but of the na- 
tion. . . . Amongst other foreign laws tacitly 
adopted by comity must be included those 
which create juridical persons and clothe them 
with capacities. No express recognition of 
the foreign juridical person is necessary. 
Together with civil personality it must enjoy 
apersonallaw. The laws of its domestic state 
which regulate its existence are the subjects 
of comity just as much as the laws which 
create its existence, and therefore it must be 
recognized to possess the capacities conferred 
upon it by those laws. Thus all controversies 
relating to the internal management of the 
foreign juridical persons, and all disputes be- 
tween its members in their capacities as mem- 
bers only, must be ruled by its domestic law, 
and the courts of the state of origin only 
should exercise jurisdiction over them. At 





the same time comity is not compulsion. 
When the interest or policy of any state requires 
it to abolish or restrict the rule of comity, it 
has but to declare its will by the legislature, 
and the legal presumption of admission to 
status and capacity is at once abolished or 
restricted accordingly. ‘‘ The position of the 
foreign juridical person under this theory is 
in practice almost like that allowed it in the 
liberal system.’ ”’ 

The vast inconvenience of the restrictive 
theory is pointed out by Mr. Young. Recog- 
nizing that that is not a sufficient answer to 
a theory he attacks the soundness of the 
reasoning on which it is based. Leaving the 
truth of the ‘ fiction’’ theory to be criticized 
in connection with the liberal system and 
admitting it for the present there is serious 
confusion in concluding from it that a foreign 
juridical person is incapable of enjoying civil 
personality abroad, or of possessing a personal 
law. Juridical like other persons ‘‘ have two 
sorts of function to perform. On the one 
hand they can sue and be sued, contract, and 
own property. These are their civil capaci- 
ties. On the other hand they have their pur- 
pose to fulfil; they can educate, heal the sick, 
insure lives, or mine gold. This we may call 
their capacity to discharge their functions, or 
functional.capacity. There is nothing in the 
nature of a juridicial person to prevent it 
from exercising the former without exercising 
the latter. A commercial company may sue for 
a debt in a country without carrying on any 
business there. A state may buy goods in a 
foreign country without exercising any func- 
tion of government there. All reasoning hos- 
tile to the status and capacity of foreign juri- 
dical persons based upon the fact that they 
concern social interests, and are therefore in- 
separably connected with the organism of 
some particular state, ignores this distinction. 
Their functional capacities may concern the 
social interests of a particular state, but their 
civil capacities do not. . . . The same con- 
fusion appears in the conclusion that a foreign 
juridical person has no status or capacity be- 
cause its existence is indistinguishable from 
its object. Suppose that its object can be 
pursued and its functional capacity exercised 
in the country of its origin only, and that it 
can have no object and can exercise no func- 
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tional capacity abroad; none the less can it 
exercise civil capacity abroad, because the 
exercise of civil capacity does not necessarily 
entail the exercise of any functional capacity. 
Of the two capacities it is the functional 
capacity only that concerns social interests. 
The true conclusion, therefore, to be drawn 
from the premiss that social interests are in- 
volved in the existence of every juridical 
person is that foreign juridical persons must 
obtain the express permission of the territo- 
rial authorities before exercising their func- 
tional capacity, and no conclusion can be 
drawn limiting their power to exercise civil 
capacity. . . . In practice this distinction is 
clearly recognized in our own law as to service 
of process, and in that of the United States.” 

CRIMINAL LAW. “The Definition of 
Criminal Responsibility,’ by T. W. Harrison, 
Virginia Law Register (V. xiii, p. 1). 

CRIMINAL LAW. “ Defence of Insanity in 
Murder Cases,” by Goodwin Gibson, Canada 
Law Journal (V. xliii, p. 265). 

CRIMINAL LAW. “ Cocainism and some 
Medico-Legal Relations,’’ by T. D. Crothers, 
Medico-Legal Journal (V. xxiv, p. 604). 

EDUCATION. ‘ Humanistic, and Particu- 
larly Classical Studies, as a Preparation for 
the Law,” by Harry B. Hutchins, May Michi- 
gan Law Review (V. v, p. 545). 

EQUITY. ‘ The Attitude of Equity towards 
the Strike and Boycott — Use of Injunction,” 
by W. F. Meier, Law Notes (V. xi, p. 27). 

EQUITY. ‘“ Latent Equities,’ by George A. 
Lee, Central Law Journal (V. Ixiv, p. 363). 

HISTORY (Chicago Anarchists). In the 
May Harpers’ (V. cxiv, p. 889) appears an- 
other of the ‘“ Decisive Battles of the Law,”’ 
described by Frederick Trevor Hill. This 
time he gives a narrative of the trial of the 
Chicago anarchists. Though, of course, in- 
tended chiefly for popular reading, the article 
seems superior in style to those of the series 
that have preceded and without neglecting 
the dramatic scenes of the trial gives a simple 
but very interesting and impartial account 
of this famous case. 

HISTORY (English). ‘‘The Bench and Bar 
in the Golden Age of the Common Law,” by 
John Maxcy Zane, May Illinois Law Review, 
(V. ii, p. 1). An account of English lawyers 
under the Norman kings. 





HISTORY (French). ‘‘ The French Bar,”’ 
by Paul Fuller, Yale Law Journal (V. xvi, 
Pp. 457). A sketch of the history of the pro- 
fession in France and its present requisites 
and position. 

HISTORY (Haywood Case). An impartial 
discussion of the proceedings preliminary to 
the trial of Haywood entitled ‘‘ The Idaho 
Murder Trial,’’ by Luke Grant in the Outlook 
for April 6 (V. Ixxxv, p. 805) will clarify the 
ideas of those who have been much confused 
by the conflicting statements that have 
appeared in the press regarding this trial 
which is now attracting national attention. 

HISTORY (Patrick Case). Arthur Train, in 
the May American Magazine (V. Ixiv, p. 97), 
relates the remarkable narrative ending with 
the commutation of the sentence of Albert T. 
Patrick, under the title ‘‘ The Patrick Case 
Complete.’’ In conclusion the author says, 
“ Technically the case against Patrick was not 
a strong one; dramatically it was overwhelm- 
ing. His own failure to testify, and his re- 
fusal to allow his lawyer, Mr. House, to relate 
what passed between them at the Tombs, 
remains significant, although not evidence 
proper for a jury to consider.” 

INTERNATIONAL LAW (Contraband of 
War). ‘‘ Hobbs v. Henning,’ by E. L. De 
Hart, in the April Law Quarterly Review (V. 
XXili, p. 199), is a discussion of a case much 
quoted by writers on international law, who 
are opposed to the application of the prin- 
ciple of continuous voyages or ultimate des- 
tination to contraband of war. The author 
says such writers overlook Seymour v. London, 
etc. Co., 41 L. J. C. P. 193, which did not 
find its way into the Law Reports although in 
this case the court explained their previous 
decision so as to make it impossible to rely on 
Hobbs v. Henning as authority for the propo- 
sition for which it is usually cited. 

In the later case ‘‘ the court decided that 
goods of a contraband nature are liable to 
seizure on a voyage which, so far as the ship 
is concerned, ends at a neutral port, when 
they are intended to be carried by inland 
navigation to a place in the enemy’s territory. 
The court did not profess to deal with the 
question whether goods can be condemned as 
contraband, when they are intended to be 
sent by land from a neutral port to an ulterior 
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destination in a belligerent state. In Hobbsv. 
Henning, however, the court seem to have 
been of opinion that goods can only be con- 
demned as contraband when they have been 
seized on their way to an enemy’s port, i.e., 
when their transport to the enemy’s country 
is intended to be effected entirely by water. . . 
I fail to see any logical distinction between 
the case of goods which the owner intends to 
send by inland navigation from a neutral 
place to the territory of a belligerent and goods 
which he intends to send thither by road or 
tail.” 

INTERNATIONAL LAW (Jurisdiction in 
Bays). ‘‘ Claims of Territorial Jurisdiction in 
Wide Bays,” by A. H. Charteris, in the May 
Yale Law Journal (V. xvi, p. 471), is sug- 
gested by a recent decision (Mortensen v. 
Peters, Scots Law Times, xiv, p. 227) of the 
High Court of Justiciary in Edinburgh, 
whereby ‘“‘ a clause in an imperial statute has 
been interpreted as an affirmation by the 
British Parliament of territorial jurisdiction, 
at least for the purpose of fishery regulation, 
over an area of water on the northeast coast of 
Scotland more than two thousand geographi- 
cal square miles in extent, and bounded by 
an imaginary line drawn between headlands 
eighty miles apart. Correct as the decision 
no doubt was, it arrested the attention of 
those interested in international law by its 
attribution to the British Parliament of a 
reaffirmation of the theory of the ‘ King’s 
Chambers,’ which, though at one time sup- 
ported by Kent, Wheaton and Phillimore, has 
found but little support from more recent 
English authorities like Hall and Westlake, 
and has been regarded by continental writers 
as having been abandoned as a general prin- 
ciple by Great Britain and the United States 
in the second half of the nineteenth century.”’ 
With this as a text, Mr. Charteris reviews the 
general question of jurisdiction over bays at 
much length and with copious citation of 
cases. He regards the decision itself as in- 
evitable for it ‘‘is not the business of a British 
court to decide whether an imperial statute 
does or does not contravene a rule of inter- 
national law.” . . . 

“To international lawyers the interest of 
this case lies less in the decision than in the 
legislation on which it turned. And here one 
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cannot help feeling that the British Parlia- 
ment, without perhaps being fully aware of 
what it was doing, has made, in reference to 
the Moray Firth, a claim to jurisdiction to 
which there is almost no parallel. The near- 
est claim is that made by Russia for purposes of 
war and neutrality over the White Sea, whose 
headlands are more than sixty miles apart, 
but other states are not particularly con- 
cerned with claims which a neighbor may 
make over waters within the Arctic Circle.” 
INTERNATIONAL LAW. In the American 
Political Science Review (V. i, p. 410) is an 
article on ‘‘ The Recent Controversy as to the 
British Jurisdiction over Foreign Fishermen 
More than Three Miles from Shore; Mortensen 
v. Peters,’’ by Charles Noble Gregory. The 
author criticises the doctrine involved in the 
decision of this case, which he contends 
““would make all indentations in the coast, 
however wide and however open, capable of 
appropriation by the adjoining countries and 
the present limitation of littoral dominion to 
three miles from shore, would apply solely to 
the extreme headlands. The fishing grounds 
of the world would substantially all pass into 
local control, a circumstance which would 
tend greatly to limit the freedom of the seas 
which ever since the voice of Grotius was lifted 
in its defense has grown and ought to grow.” 
INTERNATIONAL LAW (Mexican Extradi- 


tion). ‘‘ Note Sur L’Extradition au Mexique 


Pendant Les Années, 1897 4 1906,” by M. P 


Le Boucq, in the January-February Revue de 
Droit International Privé (V. iii, p. 145), is an 
examination of the Mexican decisions in ex- 
tradition cases. The article is to be con- 
tinued. 

INSURANCE (France). The legal position 
of foreign life insurance organizations in 
France under the law of March 17, 1905, is 
expounded at length by an anonymous writer 
in the January-February Revue de Droit In- 
ternational Privé (V. iii, p. 85), under the 
title ‘‘ De la Condition Légale en France des 
Sociétés Etrangéres d’Assurance Sur la Vie.” 
The text of the law is appended. 

INSURANCE. “An Interesting Insurance 
Case,” by F. Beecher, Central Law Journal 
(V. Ixiv, p. 399). 

JURISPRUDENCE. “ Possession and Own- 
ership,” by Albert S. Thayer, in the April 
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Law Quarterly Review (V. xxiii, p. 175), isa 


careful analysis of the development of the 
ideas represented by the significant words of 
the title. Beginning with the definition of 
the right of possession as “ positive right to 
deal with a thing as against everybody ” the 
author discusses first the ideas that taking 
gives the right of possession, that possession 
gives the right of possession, that each of two 
cannot have the right of possession as to the 
same thing; then ownership and the idea that 
taking gives the right of possession and own- 
ership; the modification by Roman law of 
the idea that taking gives the right of pos- 
session and ownership, through adoption of 
tules for the punishment of taking; the recog- 
nition, under Roman law, through adoption 
of the action of vindication, of ownership in 
one and right 0 possession in another; the 
Roman law of possession and ownership as 
modified by the adoption of the action of 
vindication, and the adoption of rules for the 
punishment of taking. The article is to be 
continued. 

JURISPRUDENCE (Indian). ‘‘ The Origin 
and Development of the Bengal School of 
Hindu Law,”’ by S. S. Setlur, April Law Quar- 
terly Review (V. xxiii, p. 202). 

JURISPRUDENCE. ‘‘ Notes on Mahom- 
medan Jurisprudence,” by Abdur Rahim, 
Calcutta Law Journal (V. v, p. 21n). 

JURISPRUDENCE. “ Origin and Develop- 
ment of Bengal School of Hindu Law,” by S. S. 
Setlur, Bombay Law Reporter (V.ix,p. 121). 

JUVENILE COURTS. In the May Ladies’ 
Home Journal (p. 14), William MacLeod 
Raine describes ‘‘ How Judge Lindsey Han- 
dles His Boys.” “This is another entertaining 
addition to the series of popular articles 
describing the work of the Children’s Court of 
Denver, concerning which Judge Lindsey him- 
self has already written in this magazine. It 
is full of instructive anecdotes. 

NEGLIGENCE. “ Telegraph Companies and 
Gross Negligence,” by A. R. Watson, Bench 
and Bar (V. viii, p. 91). 

NEGLIGENCE. ‘“ Negligence in the Use of 
Automobiles,” by J. W. Thompson, Central 
Law Journal (V. \xiv, p. 300). 

NEGLIGENCE. “‘ The Doctrine of Imputed 
Negligence,” by Silas Alward, Canada Law 
Journal (V. xliii, p. 268). 








NEGLIGENCE. ‘The Doctrine of Im- 
puted Contributory Negligence as Applied to 
Persons Sui Juris,” by John T. Marshall, 
Central Law Journal (V. Ixiv, p. 347). 

PLEADING. ‘ Pleading Denials apart from 
the General Issue,’”” by Raymond D. Thurber, 
Bench and Bar (V. ix, p. 16). 

POLICE (New York). In the Outlook for 
May 4, page 21, is an interesting article on 
‘““The New York Police,’ by L. B. Stowe. 
The article discusses the necessity for and 
effect of the new Bingham bill, under which 
it is hoped the commissioner can root up 
corruption in the New York Courts. 

PRACTICE (British). ‘‘ The Judicial Sys- 
tem of the British Colonies,’ by Raymond H. 
Arnot, Yale Law Journal (V. xvi, p. 504). 

PRACTICE (Eng.). ‘ Circuit Reform,” by 
Cecil V. Barrington, The Law Quarterly Re- 
view (V. xxili, p. 165). 

PRACTICE (New York). ‘‘ Admission to 
the Bar in New York,” by Frank S. Smith, 
Yale Law Journal (V. xvi, p. 514). State- 
ment of the requirements and the methods of 
the State bar examiners. 

PROCEDURE (Jury — Scotland). “The 
Scottish Jury,’ by Rufus Fleming, May 
Michigan Law Review (V. v, p. 520). Care- 
ful and valuable study of the history and 
present working of the Scotch jury, with 
strong commendation of the working of the 
majority verdict system. 

PROPERTY. “ Transfer of Land in Old 
English Law,” by Paul Vinogradoff, May 
Harvard Law Review, (V. xx, p. 532). Cus- 
toms connected with the transfer of land in 
Northamptonshire in the tenth century, gleaned 
from ancient memoranda. 

PROPERTY (Remainders). ‘* Professor 
Kales and Common Law Remainders,” by 
Joseph W. Bingham, in the May AMichigan 
Law Review (V. v, p. 497) is a criticism of an 
article in the Law Quarterly Review, pre- 
viously noticed in this department, which 
attempted a reclassification of future interests 
in land. Mr. Bingham presents briefly his 
own conception of the common law theory of 
estates in land, and the nature of remainders, 
vested and contingent, and argues that Pro- 
fessor Kales ‘‘ misconceives the orthodox view 
of contingent remainders to be that they are 
remainders subject to some sort of condition 
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precedent to vesting in possession.”” He con- 
cludes ‘“‘ that Professor Kales has run into 
error because (1) he has not a clear conception 
of what is meant by the vesting ‘ in interest? 
of a remainder, and therefore (2) has failed 
to grasp the distinction between a condition 
precedent to the vesting of a remainder and 
a condition precedent to its coming into pos- 
session.”’ 

PUBLIC EMPLOYMENT (Restrictions on 
Policy). Taking admittedly advanced ground, 
Bruce Wyman writes in the May //arvard 
Law Review, a very interesting article on 
‘* Business Policies Inconsistent with Public 
Employment ”’ (V. xx, p. 511). The follow- 
ing extracts show somewhat the scope and 
tendency of his ideas. 

‘“ Tt should now be apparent that the fun- 
damental question under discussion is how far 
public duty must necessarily deprive those 
who conduct public employments from basing 
their business policies upon the elementary 
principle of the law of increasing returns. 
That net returns tend to increase with the 
volume of business in a normal case of an 
industrial enterprise is obvious; and the ques- 
tion is whether a public service company is to 
be permitted without hindrance to shape all 
things so as to hold its present business and 
to add to it. Some managers of public ser- 
vice companies assert this boldly, and a few 
say frankly, for example, that they base their 
rates upon what the traffic will bear, making 
high charges against business from which high 
rates can be got, conceding low rates in order 
to get business which could not otherwise be 
obtained. Of course this consideration has 
some place in every philosophy of rate mak- 
ing, but it is submitted that it is a dangerous 
principle which may often operate to the dis- 
advantage of the public. 

‘The real truth of the matter seems to be 
that, while in private business nothing need 
be considered except the law of decreasing 
cost, in public business there is the law against 
discrimination to be reckoned with. As the 
court said in the case of Tift v. Southern 
Railway Company, it is no excuse for raising 
the rate upon a particular article, as lumber, 
that it will bear the advance; the question is 
rather what price it is fair lumber should pay 
in comparison with other commodities. It 





must be admitted, however, that the view of 
many economists, that it will be to the ad- 
vantage of all concerned if railroad managers 
are permitted to adopt any schedule of rates 
which will produce the most tonnage, because 
that policy will by the law of decreasing costs 
tend with an enlightened management to the 
lowering of all rates, is occasionally adopted 
by lawyers. . But if railway managers are 
left practically unrestrained by law, it is suffi- 
ciently plain that they will maintain a high 
schedule of rates between localities where 
they have control of the situation and for 
valuable goods which will bear high rates, 
while at the same time making dispropor- 
tionate concessions from this standard to get 
business at competitive points or to induce 
the movement of low grade commodities. 
‘“The authorities upon these questions are 
a seething mass. The various commissions 
which are near to actual conditions seem to 
show a tendency to condemn the fixing of the 
differing rates between localities and the 
differential rates between commodities solely 
by economic principles of demand and supply, 
the unequal and unjust results of which the 
courts are apparently too far removed from 
the vital facts to realize or appreciate. But 
even in the courts a reaction seems to be at 
hand; in the Naval Stores case the court 
seemed to be much shocked, at least, by the 
disproportion between the locality rates there 
disclosed; and in the Window Shade case the 
court considered the proportion to be ob- 
served between the rate established on raw 
material and the rate on the finished product. 
It is not enough to say that this power to 
make preferential rates may be used for the 
benefit of a railway’s territory as a whole or 
the industries of the whole country the fact 
remains that it is a power which, may be 
abused. So long as this power is left in the 
hands of the railway management without 
power of review by any authority upon any 
fundamental principle, it is in the hands of 
the railroad officials to build up an artificial 
market where the natural conditions are ad- 
verse, or to turn an industrious city into a 
wilderness again; and, without restrictions by 
law, it is within their power to protect cer- 
tain lines of industry and to crush out others. 
It is believed that these are too great powers 
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to entrust to private hands without govern- 
mental control based upon some recognized 
standards. Indeed, the public law in this, 
as in the other cases, should put sufficient 
limitations upon any business policy, however 
profitable, which comes in conflict with the 
fundamental principle of equal service to all 
applicants. And it seems that there can be 
violation of this principle by disproportionate 
rates in different services as well as by dis- 
crimination in the same service. . . . 

“Tt is submitted, therefore, that the public 
service law will not be satisfied in the end 
unless with some reasonable degree of cer- 
tainty each applicant who requires a service 
is charged his proportion of the total cost, 
including in that cost, over and above all 
current and fixed charges, a fair return upon 
proper capitalization. It must be admitted 
that the law relating to disproportion is still 
in the making; it is as indefinite as the law 
relating to discrimination was twenty-five 
years ago. A lawyer who saw no visions 
then would have relied upon the fact that by 
the weight of authority there was no law 
whatever against discrimination as_ such. 
Provided each applicant for the same service 
was quoted a rate reasonable in itself, all 
was then well; although outrageous differences 
even at that time might be evidence that the 
higher rate was unreasonable. In the same 
way to-day, very probably by the weight of 
authority, there is no law against dispropor- 
tion as such. Provided each applicant for 
different service is quoted a rate which is 
reasonable in itself, it may be that there is no 
redress by established law, however outrage- 
ous the disproportion may be; although it 
seems to be agreed that outrageous differences 
may be evidence that the higher rate is un- 
reasonable in itself. And yet it is quite in 
the line of the evolution of the public service 
law that a rule against disproportion as such 
may eventually be recognized, despite the 
fact that it might interfere with the business 
policies of the public companies even more 
than the present rule against outright dis- 
crimination has done. 

‘That those who profess a public employ- 
ment owe the utmost public service should 
be generally accepted as the fundamental 
principle upon which the law governing pub- 





lic employment is to be based. It is not 
agreed, however, how far this principle should 
be pressed; there is a clash of interests here, 
and there is an inclination on the part of 
those who conduct the public services to con- 
test every issue. This is hardly an enlight- 
ened selfishness; for it seems to many who 
appreciate the temper of the public, that the 
time has conte when extension of the law and 
enforcement of it should be the avowed atti- 
tude of all conservative persons who wish the 
perpetuation of the present condition of 
individual enterprise.” 

PUBLIC POLICY. ‘ The Law and Indus- 
trial Inequality,” by George W. Alger, Albany 
Law Journal (V. \xix, p. 121). 

PUBLIC POLICY. “ Justice and Mercy,” 
by J. A. Saldanaha, Bombay Law Reporter (V. 
ix, p. 105). ‘ 

TEXT BOOKS. ‘A Practical Guide for 
Authors in Their Relations with Publishers 
and Printers,’ by William Stone Booth, 
Houghton, Mifflin & Co., Boston, 1905, fifty 
cents net. 

This little book should be in the hands of 
every aspiring author as it contains indis- 
pensable information as to their relations 
with printer and publisher, especially empha- 
sizing the form of manuscripts, agreements 
with publishers, advertising, etc. The most 
valuable part, however, is that devoted to 
proofreading and the signs used in correcting 
proof. There is also an extended discussion 
of spelling and punctuation from the printer’s 
point of view. 

TRUSTS (Constructive, in Land). ‘ Con- 
structive Trusts Based Upon the Breach of 
an Express Oral Trust of Land,” by James 
Barr Ames, May Harvard Law Review (V. 
Xx, p. 549). In the face of the statute of 
frauds which provides that in the absence of 
a writing, the trust shall be ‘“‘ only void and 
of. none effect ’’ equity cannot compel the 
performance of an express oral trust of land. 
Dean Ames clearly and with copious citations 
discusses the rights of the parties in the three 
classes of cases that arise: (1) Declaration of 
trust by the owner; (2) conveyances upon 
trust for the grantor or a third person, and 
devises upon trust for a third person; (3) 
conveyances by the seller, by direction of the 
buyer, to a third person. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 


CARRIERS. (Passengers.) Wash. — The 
various laws recently enacted regulating carriers, 
especially railroads, give rise to many interesting 
ind novel questions of law. <A question of this 
nature is presented in the recent case of Bradburn 
. Whatcom County Railway & Light Co., 88 Pac. 
Rep., 1020, Wherein a carrier sought to avoid 
liability for injuries to a passenger on the ground 
that the latter was riding on a free pass in vio- 
lation of law at the time of the injury. The court 
refuses to sustain the contention of the carrier 
and points out the right of a passenger to main- 
tain an action to recover damages for injuries 
received through the negligence of the carrier, 
does not depend on the existence of a contract of 
carriage. The passenger may maintain an action 
ex delicto for the breach of duty to carry himself 
safely as well as an action ex contractu for a viola- 
tion of the contract of carriage. The fact that a 
catrier is prohibited by a law from issuing passes, 
does not render a person a trespasser who travels 
upon such a pass unlawfully issued to him. If the 
pass is unlawful, the conductor should demand 
the regular fare and his failure to do so will not 
make the traveler a trespasser and destroy his right 
as a passenger. In support of this holding, the 
court cites Buffalo, etc. R. Co. v. O’Hara, 9g Am. 
& Eng. Railroad Cases, 317 and Philadelphia & 
Reading R. Co. v. Derby. 

CARRIERS. (Street Railroads, Baggage.) Conn. 
—In the recent case of Sperry v. The Consolidated 
Railway Co., 65 At. Rep., 962, a passenger on a 
street railroad, sought to hold the railroad com- 
pany liable for the loss of a suit case which she had 
brought with her when taking passage on a car. 
In defining plaintiff’s right to recover, the court 
lays down the rule that before a recovery can be 
had, it must be shown either that the street rail- 
road has accepted the’ baggage under a contract, 
express or implied, to carry and deliver it as com- 
mon carriers or that the loss of the baggage was 
due to defendant’s negligence. ‘‘ Electric street 
passenger cars,’’ the court remarks, “‘ are never 





furnished, either in the manner in which they are 
constructed or in the way in which they are oper- 
ated, with facilities and means to enable the com- 
panies themselves to take into their custody and 
control the baggage of passengers.’’ That street 
cars are not equipped with baggage compartments 
and that the duties of the conductor and motor- 
man necessarily prevent them from taking charge 
of baggage, indicate that the companies do not 
assume control of baggage brought by passengers. 
Under such circumstances, the companies are 
liable only in case of negligence. Henderson v. 
Louisville, etc., R. Co., 123 U. S. 61, 8 Sup. Ct. 60, 
31 L. Ed. 92; Kinsley v. Lake Shore, etc., R. Co., 
125 Mass. 54, 28 Am. Rep. 200; Whicher v. Boston 
& A. R. Co., 176 Mass. 275, 57 N. E. 601, 79 Am. 
St. Rep. 314; Carpenter v. New York, etc., R. Co., 
124 N. Y. 54, 26 N. E. 277, 11 L. R.A. 759, 21 Am. 
St. Rep. 644; Voss v. Palace Car Co., 16 Ind. App. 
271, 43 N. E. 20, 44 N. E. ro10; 3 Amer. & Eng. 
Ency. of Law (2d Ed.) 574-582; 6 Cyc. 661. 
CONFLICT OF LAWS.  (Taxation.) N. Y. Ct. 
of App. — The transfer taxes enacted in many of 
our states cause perplexing questions with ref- 
erence to the rights of states to collect such taxes 
on personal property in cases where the parties 
are not all residents of the same state. The 
question as to where the proceeds of an insurance 
policy are to be taxed in case the company has its 
home office in one state and the insured was at the 
time of his death domiciled in another state is dis- 
posed of in the recent case of Jn re Gordon’s Es- 
tate, 79 N. E. 722. In this case it appeared that a 
New York company had issued a policy to a resi- 
dent of New Jersey, in which latter state the com- 
pany had designated a person on whom process 
might be served. The policy was kept by the in- 
sured in New Jersey, the premiums paid there and 
the proceeds paid to the executor of the insured 
in the same state. Under these circumstances, 
the court regarded the proceeds to be within the 
state of New Jersey so as not to be taxable in New 
York. State Tax on Foreign Held Bonds, 15 
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Wall. 300, 21 L. Ed. 179; New Orleans v. Stemple, 
175 U.S. 309, 20 Sup. Ct. 110, 44 I. Ed. 174, and 
cases cited therein. But it was urged that as the 
insurance company was organized with its princi- 
pal place of business in New York, and as the 
policy holder must go thither for collection of his 
claim, the proceeds of the policy must be regarded 
as property taxable in New York; and in support 
of this contention, were cited the cases of Black- 
stone v. Miller, 188 U. S. 189, 23 Sup. Ct. 277, 
47 L. Ed. 439; Matter of Houdaver’s Estate, 150 
N. Y. 37, 44.N. E. 718, 34 L. R. A. 235, 55 Am. St. 
Rep. 642; and Matter of Clinch’s Estate, 180 N. Y. 
300, 73 N. E. 35. The-court, however, could not 
agree that the cases cited were applicable in this 
case, for in each of those cases the creditor unlike 
the beneficiary of the policy in this case was really 
under the necessity of going to the domicile of the 
debtor in New York for protection and collection 
of his claim. In view of the general policy of the 
states to compel foreign insurance companies 
seeking to do business to submit to the juris- 
diction of the local courts by provision for sub- 
stituted service, the court regards itself entirely 
justified in its view that this class of legislation 
was distinctly intended to abrogate the very idea 
that insured could only obtain redress by resorting 
to the laws of the state wherein the insurance 
company had its organization and principal place 
of business which is made the basis of taxation in 
the decisions above cited. As confirming this 
view, the court cites New England Mutual Life 
Ins. Co. v. Woodworth, 111 U. S. 138, 4 Sup. Ct. 
364, 28 L. Ed. 379; and Sulz v. Mutual Reserve 
Fund Life Ass’n, 145 N. Y. 563, 40 N. E. 242, 
28 L. R. A. 379. 

CONSTITUTIONAL LAW. (National Flag.) 
U. S. S. C. — In Halter v. State, 27 Sup. Ct. Rep., 
419, the Supreme Court of the United States up- 
holds the constitutionality of the Nebraska Law 
of 1903, making it a misdemeanor to use repre- 
sentations of the national flag upon articles of 
merchandise for advertising purposes. By way 
of preface the court notes that the constitution- 
ality of a similar law has been denied in two cases 
— Ruhstrat v. People, 185 Ill. 133, 57 N. E. 41, 
49 L.R. A. 181, 76 Am. St. Rep. 30; People ex rel. 
McPike v. Vandecarr, 178 N. Y. 425, 70 N. E. 965, 
1o2 Am. St. Rep. 516, 66 L. R. A. 189. In the 
Illinois case the statute was held to be uncon- 
stitutional as depriving a citizen of the United 
States of the right of exercising a privilege im- 
pliedly, if not expressly, given by the Federal Con- 
stitution, as unduly discriminating and partial in 
its character, and as infringing the personal liberty 
guarantied by the state and Federal Constitution. 
In the other case, appealed from the Court of 
Appeals of New York, the statute in its applica- 








tion to articles manufactured and in existence 
when it went into operation, was held to be in 
violation of the Federal Constitution, as depriving 
the owner of property without due process of law, 
and as taking private property for public use with- 
out just compensation. In the first place the 
court takes the position that the protection of the 
national flag against use for illegitimate purposes 
is not so exclusively within the power of Congress 
as to prevent action by state legislatures on the 
failure of congress to act. In the second place the 
court holds that the law in question does not vio- 
late any privilege of American citizenship, nor 
any right of personal liberty, nor does it invade 
any property rights. As the law contains an ex- 
ception in favor of newspapers, books, phamphlets, 
etc., on which shall be printed representations of 
the national flag, disconnected from any adver- 
tisement, it was contended that the law violated 
the 14th Amendment by denying equal protection 
of the laws. The court here notes that all are 
alike forbidden to use the flag as an advertisement. 
It is easy to be seen how a representation of the 
flag may be wholly disconnected from advertise- 
ment and be used upon periodicals, books, etc., 
in such a way as not to arouse a feeling of indig- 
nation nor offend the feelings of those who respect 
and reverence it. In any event, the court regards 
the classification made by the state to be neither 
unreasonable nor arbitrary. 

There can be little doubt as to the constitutionality 
of a law of this kind making it a misdemeanor to 
use representations of the national flag upon articles 
of merchandise for advertising purposes. 

As the flag is, with us, the sy:nbol of sovereignty, 
in a more emphatic sense than anywhere else in the 
world, chiefly because we cannot personify national 
sovereignty in a president usually elected by a strict 
party vote, it may be of interest to consider what 
principles are applied in monarchical countries when 
the name or title of the sovereign, the expression of 
national sovereignty, is used for advertising or other 
similar purposes. For the sake of brevity we will 
confine ourselves to the Civil Code of the German 
Empire. 

Here it is to be noted that the name or title of the 
sovereign is not expressly protected as such. What- 
ever protection is given to the emperor must be 
found in that section of the Code which provides 
that anyone whose rights or interests are violated 
through the unlawful use by another of his name, 
may demand of the offender the removal of what- 
ever injury has resulted and may, in case of reason- 
able apprehension of further injuries, secure an 
injunction. See section 12, BGB. The name or 
title of the emperor or of any member of the imper- 
ial house are generally used in connection with (1) 
ships, boats, launches, etc; (2) hotels, restaurants, 

















YIIM 









d 
a 
a 
$ 
© 











NOTES OF RECENT CASES 








377 








and commercial or industrial establishments; (3) 
goods, wares and merchandise, in which latter case 
the law of trade-marks has also to be considered. 

The right to use one’s name or title is the right to 
the exclusive use of such name or title as against 
everybody that has not also the right to the use of 
the same. One using the name without right can- 
not, however, be taken into court and mulcted in 
damages unless it can also be shown by plaintiff 
that he has sustained at least nominal damages. It 
follows that, as a matter of practice as well as law, 
the name or title of the emperor when given by an 
owner to his ship will be registered by the proper 
officer without any difficulty, and that regardless as 
to whether previous permission to use the name has 
been obtained. Such permission is, as a rule, nearly 
always applied for, chiefly because the owner’s so- 
cial prestige is greatly enhanced by reason of the 
imperial assent, which is rarely, if ever, refused. 
When it comes to the naming of hotels and indus- 
trial establishments, the custom of the country — 
more powerful than written laws and paragraphs of 
the Code —has always permitted the use of such 
names as “Hotel zum Kaiser Wilhelm,” ‘ Hotel 
zum Kronprinzen,” “ Restaurant Prinz Heinrich,’’ 
and ‘‘ Kaufhaus Hohenzollern,’’ names familiar to 
all tourists in Germany. It is only when the name 
is either expressly calculated or else likely to mis- 
lead the public, either as to the nature or extent of 
the business or the personal relationships of the 
owner, that names such as these could possibly be- 
come unlawful. Finally, as to goods, wares, and 
merchandise, section 4 of the law of trade marks 
—Gesetz zum Schutze der Warenbezeichnungen — 
provides that three enumerated classes of names 
may not be registered, but is silent as to the name 
or title of the sovereign. A later section of the 
same law, s. 14, provides that if anyone, knowingly 
or from gross negligence, unlawfully uses the name 
of another he shall be liable to the party injured in 
damages: also, where the wrong was done know- 
ingly, to a fine or imprisonment not exceeding six 
months. What is forbidden is the creation of an 
impression as if the wares sold stood in some spe- 
cial connection with the party whose name is used, 
to the injury of such party, but it is only the bearer 
of that name that can sue, and the sovereign forms 
no exception. 

In view of this state of the law professional 
opinion as expressed in the law magazines of Ger- 
many just to hand, considers as legally untenable a 
recent decision of a county court of the empire 
declaring unlawful the assumption of the name of 
“Hohenzollern” by a company engaged in the 
manufacturing of automobiles, especially as that 
decision professes to have been reached under sec- 
tion 12 of the Civil Code. 

W. E. WALZ. 





CONSTITUTIONAL LAW _ (Property — Water 
Courses.) N. J. — The growth of our cities pre- 
sents grave problems in securing adequate water 
supply for the population of such cities, and es- 
pecially so in case of cities located near state 
boundary lines. The state of New Jersey has 
passed an act whereby it is made unlawful for any 
persons or corporations to transport through pipes, 
conduits, etc., the water of any fresh water lake, 
pond or stream of the state into any other state. 
‘rhe constitutionality of this statute was upheld in 
McCarter v. Hudson County Water Co., 65 Atl. 
489. The constitutional objections are taken up 
by the court and as to the disposition thereof we 
quote from the opinion: ‘‘ It is insisted the act in 
question is unconstitutional: First, as contraven- 
ing tne first section of the Bill of Rights contained 
in our state Constitution, which declares that all 
men have certain natural and unalienable rights, 
among which are those of acquiring, possessing, 
and protecting property, etc. In our view, how- 
ever, this clause does not guaranty to any man 
the right of acquiring property in anything that is 
not the subject of private property by law, nor 
the right of disposing of property that has not been 
duly acquired under the law of the land. It is 
argued that, while the act does not prohibit the 
owner of water from selling it to another person 
or corporation within this state, it absolutely 
prohibits him from selling it to any person or cor- 
poration without the state, to be used without the 
state. The answer is that the act, properly con- 
strued in subordination to the Constitution, does 
not prohibit the owner of water from selling it 
where he will; what it prohibits is the acquisition 
of ownership in flowing waters for the purpose of 
transporting them out of the state. Secondly, it 
is objected that the act contravenes the fourteenth 
amendment of the Constitution of the United 
States, which declares that no state shall deprive 
any person of life, liberty, or property without 
due process of law. To this the like answer may 
be made. Thirdly, the appellant cites article 4, 
§ 2, of the Federal Constitution, that, ‘ The 
citizens of each state shall be entitled to all privi- 
leges and immunities of citizens in the several 
states.’ It may be a sufficient answer to this to 
say that the appellant is a citizen of this state, and 
cannot be heard to plead the privilege of a citizen 
of any other state. But, besides, it is clear that 
the statute does not discriminate between citizens 
of different states; its prohibition is aimed at all 
persons, whether citizens of this state or of any 
other state, who may presume to do the pro- 
hibition act. Certainly it is not within the in- 
tendment of the constitutional clause that citizens 
of the state of New York, while resident there, 
shall have all the privileges that they would enjoy 
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if resident within our borders. Fourthly, The 
principal constitutional argument is rested upon 
that clause of the Federal Constitution (article 1, 
§ 8) which empowers Congress to regulate com- 
merce among the several states. If the water 
whose transportation is prohibited, including the 
water of the Passaic river, of whicn the appellant 
seeks to make merchandise beyond our territorial 
borders, is the proper subject of interstate com- 
merce, the state, of course, cannot interfere with 
the proposed traffic. Such right as the appellant 
claims to withdraw the water from the Passaic 
river and make merchandise of it is derived by 
grant from the East Jersey Water Company. 
Whatever rights this company may have as against 
the state must rest upon its chartered powers, upon 
its status as a riparian owner upon the Passaic 
river, or upon both of these combined.’”’ It may 
be added that the court does not consider the 
charter of the company to give it the right to 
divert the state’s streams fur the purpose of con- 
veying the water beyond the borders of the state. 

CORPORATIONS. (Fraudulent Issue of Stock 
to obtain Control.) Mass. — A case of more than 
passing interest in times when the control of 
corporations is repeatedly shifting, is that of 
Elliott v. Baker, 80 N. E. Rep., 450. In this case, 
it was sought to annul an issue of stock by which a 
majority of the directors of the corporation at- 
tempted to gain the control of the corporation, the 
stock having been issued to confederates of such 
directors. As the reason of the court in upholding 
the lower court’s decree cancelling the stock issued 
is exceedingly able and of general public interest, 
and as it lays down important rules of moral con- 
duct, it is herewith given in full. 

“Mere belief that they are acting for the in- 
terests of the corporation on the part of a majority 
of the directors, who at the time represent a 
minority of the stock then outstanding, does not 
justify the issuing to confederates of a sufficient 
amount of stock to give to themselves, and to oust 
their opponents from, the control of the corpora- 
tion, when the issuing of the stock is not required 
by the condition of the corporation or reasonably 
necessary for the proper prosecution of its busi- 
ness. The directors of a corporation act in a 
strictly fiduciary capacity. Their office is one of 
trust and they are held to the high standard of 
duty required of trustees. They cannot be per- 
mitted so to manage the affairs of their cestuz 
que trust that the system of business corporations 
by which so large a part of the world’s work is 
now conducted ‘may become a system of frauds.’ 
Peabody v. Flint, 6 Allen, 52, 55; European & 
North American Railway Co. v. Poor, 59 Me. 277. 
Corporate directors cannot manipulate the prop- 
erty, of which they have control in a trust charac- 








ter, primarily with the intent to secure a majority 
of the stock or of directors in any particular in- 
terest. This is not a fair exercise in good faith of 
the power with which they are clothed. Punt 
v. Symons & Co., Ltd. [1903] 2 Ch. 494, 515. 
This is especially true when the issuance of the 
stock is for the express purpose of retaining in 
power the very persons who authorize the issue, 
and who are therefore distinctly benefitted to the 
disadvantage of another and substantial part of 
their stockholders. Gray v. Portland Bank, 3 
Mass. 364, 3 Am. Dec. 156; Cannon v. Trask, L. R. 
20 Eq. 669; Luther v. Luther Co., 118 Wis. 112, 
94 N. W. 69, 99 Am. St. Rep. 977; Way v. Ameri- 
can Grease Co., 60 N. J. Eq. 263, 47 Atl. 44.” 

CORPORATIONS. (‘‘ Treasury Stocks.”) N. J. 
— The New Jersey Act concerning corporations, 
it has been held, impliedly grants power to a cor- 
poration to purchase shares of its own capital 
stock if such purchase is for legitimate corporate 
purpose. In Knickerbocker Importation Co.’ v. 
State Board of Assessors, 65 At. Rep., 913, the 
court decides that this implied grant of power does 
not authorize a corporation to acquire its own 
stock for the purpose of creating so-called treasury 
stock, as such purpose is not a legitimate corporate 
purpose. Furthermore, the court holds that a 
corporation cannot, by the purchase of its own 
shares, withdrew such shares from the class ot 
stock issued and outstanding and thus reduce 
the amount of franchise tax to the extent of the 
shares, thus purchased. Stock once issued is and 
remains outstanding until retired and cancelled 
by the method provided by statute for the retire- 
ment ahd cancellation of capital stock. The 
words ‘“‘ retirement ”’ and “ cancellation ’’ when- 
ever used in the franchise tax act or in the amend- 
ment of that act, mean termination, retirement 
and actual cancellation, not simply purchase of 
stock. 

EVIDENCE. (Census Returns.) Mo. — In the 
absence of official records of births, it is often 
difficult to prove the ages of persons in our courts. 
Evidence of varying nature is relied on to supply 
this want of official records. Recently the United 
States census has been availed of for this purpose 
and in Priddy v. Boice, 99 S. W. 1055, the Mis- 
souri Supreme Court gives its sanction to the use of 
properly certified copies of the United States cen- 
sus to prove the age of a person. These records 
are by law required to contain not only the sex, 
color, occupation, etc., of each inhabitant, but 
also the age. They are therefore available to 
prove the age of an inhabitant. As bearing 
directly on the point, the court cites Flora v. 
Anderson, 75 Fed. 231, and as supporting its 
position by analogy it further cites Evanston v 
Gunn, 99 U. S. 666, 25 L. Ed. 306; People v. Wil- 
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liams, 64 Cal. 498, 2 Pac. 393; Levels v. Railroad, 
196 Mo. 622, 94 S. W. 278, and numerous other 
cases. 

GAMING. (Trusts— Notice.) U.S. C. C. A. 
oth. Cir.— The right of a cestui que trust to 
recover from a bucket shop owner trust funds lost 
by the trustee is upheld in Joslyn v. Downing, 
Ilopkins & Co., 150 Fed., 317. In this case, it 
appeared that the bucket shop owner knew that 

customer was financially embarrassed and 
was therefore put on inquiry as to whose money 
the customer was using. The cestuz que trust did 
not participate in‘the gambling transactions and 
had no knowledge that its money was so used. 
Under these circumstances, the court held that the 
cestut que trust was entitled to recover, and this 
the court held to be true even though the bucket 
shop owner had not been put upon inquiry as to 
whether or not its customer, the trustee, was using 
his own money. 

INTERSTATE COMMERCE ACT. (Passes — 
Existing Contracts.) U.S.C. C. W. D. Ky. — The 
effect of the provision of the Interstate Commerce 
Act of 1906 prohibiting free transportation is 
considered in the recent case of Mottley v. Louis- 
ville & N. R. Co., 150 Fed. Rep. 406, with 
reference to a prior contract for free transportation 
for life, made by a carrier in consideration of a 
release of damages for injuries. The contract in 
question, the court considered to be based on a 
valuable consideration. Applying general rules 
of construction to the provision in the statute, the 
court held that the provision did not invalidate 
the contract nor did it authorize the carrier to re- 
fuse longer to issue passes good beyond the 
boundaries of the state. 

LANDLORD AND TENANT. (Removal of 
Furniture.) Sup. Ct. N. Y.— Marder v. Heine- 
mann, too N. Y. Sup. 250, was an action by a 
tenant against the landlord for the conversion of 
an ice box. The defendant leased a store to the 
plaintiff, who carried on in it the business of retail 
dealer in butter and eggs, The ice box he put in 
for his business being too large to go through the 
door, he took out the large plate glass which 
formed part of tae tront of the store, and was set 
in the building itself, instead of in a movable sash, 
and put the ice box in through the opening, and 
replaced the plate glass. The landlord was 
present while the ice box was being put in in that 
way, and did not forbid or prevent it, but only 
asked who was to repair the damage by the re- 
moval of the glass, the plaintiff saying he would. 
When the tenant was moving out at the end of the 
term the defendant prevented him from taking the 
ice box out in the way he took it in and there was 
no other way to take it out. It could not be 
taken apart without being destroyed, or greatly 





injured. The court held that the refusal of 
defendant to allow plaintiff to remove the plate 
glass to take out the ice box was conversion, as by 
assenting to the removal of the plate glass to take 
the ice box in, defendant assented to the taking 
of it out in the same way. Kelsey v. Durkee, 
33 Barb. 410. 

LARCENCY. (Securing Baggage of Another by 
Transferring Checks.) Ill.— A novel scheme for 
obtaining possession of the personal goods of 
another with the intent to convert them to the 
taker’s own use without the consent of the owner, 
is disclosed in the case of Aldrich v. People, 79 
N. E. Rep. 964. <A passenger, boarding a steame1 
in Michigan and bound ultimately for California, 
checked her trunk to Chicago, and upon arrival 
there rechecked the trunk to California by simply 
surrendering the first check and taking another 
in exchange for it, without actually seeing her 
trunk in the office of the transportation company. 
The trunk delivered to her in California was not 
her own, and on being opened was found to con- 
tain nothing but waste paper. The passenger’s 
trunk was afterwards identified while being 
shipped from Chicago to Milwaukee, and the con- 
tents of the trunk were found in the room of the 
person who held the checks for the trunk on its 
passage from Chicago to Milwaukee. It seems that 
during the passage from Michigan to Chicago, 
the defendant transferred the baggage checks on 
the trunks, and in this way secured the delivery 
to him of the trunk of the passenger who was 
bound for California. The court holds that such 
an act is larceny if there was a felonious intent 
throughout the entire scheme to steal the baggage. 
While the transportation company was unknow- 
ingly made the agency for securing actual pos- 
session of the trunk, the court does not regard 
this as an act relieving the accused from liability 
for the offense. An asportation may be effected 
by means of innocent human agency as well as by 
mechanical agency or by the offender's own hands. 
Where, with intent to steal, a wrongdoer employs 
orsets in motion anyagency, eitheranimate or inani- 
mate, with the design of effecting the transfer of the 
possession of the goods of another to him, in order 
that he may feloniously convert and steal them, 
the larceny will be complete, if in pursuance of 
such agency the goods come into the hands of the 
wrongdoer and he feloniously converts them to his 
own use. In support of this rule, the court cites 
Commonwealth v. Barry, 125 Mass. 390; Woods v. 
People, 222 Ill. 293, 78 N. E. 607; and Clark & 
Marshall on Law of Crimes, p. 446. 

MUNICIPAL CORPORATIONS. (Torts — 
Vaccination Order.) Mass.— The liability of a 
town for the action of a school board in exclud- 
ing from the public schools a pupil not vaccinated 
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though having a certificate that she was not a fit 
subject for vaccination is determined in favor of 
the town in the recent case of Hammond v. Town 
of Hyde Park, 80 N. E. Rep. 650. By law it is 
provided in Massachussetts that a child who has 
not been vaccinated shall not be permitted to 
enter a public school except by presentation of a 
certificate signed by a 1egular physician that she 
is not a fit subject for vaccination. This law, the 
court held, impliedly permits a child who is not 
vaccinated but presents a proper certificate to 
attend school when there is no particular reason 
to apprehend danger but is not intended to take 
away from the school committee the power to 
make proper regulations for the protection of all 
the pupils if the prevalence of smallpox seems to 
require special precautions. As the school board 
in this case acted in good faith in excluding pupils 
not vaccinated during an epidemic of smallpox 
and had relieved the plaintiff from the suspension 
as soon as the crises had passed, the court held that 
the town was not liable. 

NEGLIGENCE. (Electricity.) Miss. — In 
Temple v. McComb City Electric Light & Power 
Co., 42 So. Rep. 874, an electiic light company is 
held liable for injuries to a small boy received by 
coming in contact with an uninsulated wire while 
climbing a tree through which the wire passed. 
The tree in which the accident happened was a 
small oak tree, abounding in branches extending 
almost to the ground. As the light company had 
knowledge of the tree and what kind of a tree it 
was, the court held that it also knew what any 
person of practical common sense would know — 
that it was just the kind of a tree children might 
climb into, to play in the branches. The court 
remarks that the immemorial habit of small boys 
to climb little oak trees filled with abundant 
branches reaching almost to the ground is a habit 
which corporations stretching wires over such 
trees must take notice of. As far as within the 
court’s power, it is going to safe-guard the right 
of small boys to climb such trees. 

NEGLIGENCE. (Proximate Cause.) Ill. — 
The liability of a railroad company for injuries to 
a child received while the child was playing on a 
clay pile alongside the railroad track received con- 
sideration in Seymour v. Union Stockyards and 
Transit Company, 79 N. E. 950. In this case it 
was sought to hold the railroad company liable 
on the theory that it had by leaving clay piled 
along its track created a nuisance attractive to 
children. It appeared in the case, however, that 


though the child injured was attracted by the clay 
piled along the railroad track and went thereon 
and was there at play, he was not while so en- 
gaged in any danger; but as a train passed, the 
child, no longer absorbed by the attractions of the 











clay pile, began touching, playing with and run- 
ning alongside the slowly moving cars, finally 
falling under them and sustaining the injuries 
complained of. Under such circumstances, th¢ 
court was of the opinion that an element inter 
vened between the acts induced by the allure- 
ments of the clay pile and the injury, viz., thi 
movements of the boy in placing himself in contact 
with and running along side the cars. 
case at bar was distinguished from Kansas City 
Ft. Scott & Memphis R. Co. v. Matson, 68 Kan. 
815, 75 Pac. 503, relied on by plaintiff. 
for plaintiff made no claim as to negligence which 
might otherwise have been predicated on the fact 
that the clay was not so leveled down or was not 
placed at such distance from the track as to mak: 
or leave the approach to the railroad track ove1 
smooth or level ground. The court holds that th: 
railroad company was not liable in this case, th 
proximate cause of the injury not being the pile oi 
clay, nor any danger with which the child wa 
brought in contact while gratifying any curiosity 
or desire excited by that pile, but the movement 
of the child in placing his hands upon and running 
alongside the car. 

NEGLIGENCE. (Street Railroads — Subway 
Crowds.) Mass. — Passengers frequently receiv: 
more or less serious injuries while struggling to 
board street cars in crowds. A case dealing with 
this question and exhaustedly discussing the com 
pany’s liability under such circumstances is that of 
Kuhlen v. Boston and Northern Street Railway 
Company, 79 N. E. 815. In this case plaintift 
Was injured in a crush while attempting to enter 
a car at a subway station in Boston. The court 
notes as cardinal principles that a carrier is bound 
to select and employ a sufficient number of com- 
petent servants to meet any exigency which, in 
the exercise of that high degree of vigilance and 
care to Which it is held, it had reason to anticipate, 
and that it is its duty to use all proper means and 
precautions to protect its passengers against in- 
juries caused by the misconduct of other passen- 
gers, such as under the circumstances might have 
been anticipated and could have been guarded 
against. Numerous authorities are cited in sup- 
port of these rules. As there was evidence in tnis 
case that there was an unusually large crowd in 
the subway station at the time of dav plaintiff was 
injured and that there had been on many previous 
occasions the same surging and struggling as 
occurred at that time, the court held that the jury 
had the right to find that the defendant and its 
servants ought to have anticipated just what 
actually took place, and ought, in the exercise of 
necessary care, to have taken reasonable precau- 
tions to guard against such injuries as were caused 
to plaintiff, and that they were negligent in tail- 
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ing todo so. The fact that plaintiff had been in 
similar crowds before and that she had many 
times narrowly escaped injury, and that, notwith- 
standing the knowledge gained by such experi- 
ences, she joined in tne general rush to get into the 
car did not show her guilty of contributory negli- 
gence as a matter of law. 

PATENTS. (Monopoly — Right to Equitable 
Aid.) U. S.C. C. A., rst. Cir.— A question of 
tremendous importance to the general public with 
reference to monopolies and combinations is 
scrutinized with exceeding care and exhaustive- 
ness by Judge Aldrich in a dissenting opinion 
in Continental Paper Bag Company v. Eastern 
Paper Bag Company, 150 Fed. 741. In this 
case the owner of a patent which had not been 
put in use sought the aid of a court of equity to 
enjoin its infringement. The majority opinion, 
alter determining whether defendants were in- 
frnging the patent, passes very lightly over the 
qaestion as to the right to an injunction by saying 
that the Supreme Court has not, so far as the court 
is informed, directly passed on the question in any 
considered decision but that the weight of au- 
thority is in favor of the right of complainant to 
an injunction. As constituting the weight of 

thority are cited: Fuller v. Berger, 120 Fed. 274, 
56 C. C. A. 588, 65 L. R. A. 381; Bement v. Nat. 
Harrow Co., 186 U. S. 70, 88, 90, 22 Sup. Ct. 747, 
46 L. Ed. 1058; Heaton Peninsular Button 
Fastener Co. v. Eureka Specialty Co., 77 Fed. 
288, 28 C. C. A. 267, 35 L. R. A. 728; Crown Cork 
Co. v. Aluminum Stopper Co., 108 Fed. 845, 868, 
48 C.C. A. 72; Broadnax v. Central Stockyard Co. 
(C. C.) 4 Fed. 214, 216; Consol. Roller-Mill Co. v. 
Coombs (C. C.) 39 Fed. 803; Campbell Printing 
Co. v. Manhattan Ry. Co. (C. C.) 49 Fed. 930. 
In an elaborate and well considered dissenting 
opinion, Judge Aldrich takes issue with the ma- 
jority on this point. He says that there is no pre- 
tense in the case that equitable aid is asked to 
protect from infringement a patent the plain- 
tiff is using in its business. In the aspect most 
favorable to the plaintiff the relief sought is in- 
junctive protection to a business or an industry 
built up in using a particular invention, and 
through acquiring and holding in deliberate nonuse 
a competing invention by way of protection. It 
results, therefore, he says, that a court of equity 
is asked not to protect from infringement the 
statutorily intended monopoly of the right to 
make, use, and vend under a particular patent, but 
to protect a monopoly beyond and broader than 
that, a monopoly in aid of the rightful statutory 
monopoly of the patent in use. The proposition 
involves the idea of a secondary monopoly main- 
tained to stifle patent competition in the trades 
and industries, and thus contemplates a condition 





which at once contravenes the purpose of the Con- 
stitution, and a monopoly of a kind and breadth 
and tor a purpose in no sense ever contemplated 
by the statutory contract which safeguards the 
legal right to make, use and vend under a par- 
ticular patent. Simple nonuse, he concedes, is 
no efficient reason for withholding injunction, for 
there are many reasons for nonuse, which on ex- 
planation are cogent, but a court of equity may 
look beyond the fictitious issues in a suit; and 
when acquiring, holding and nonuse are only ex- 
plainable upon the hypothesis of a purpose to 
abnormally force trade into unnatural channels, 
this is quite a different thing from simple nonuse. 
Under the Constitution and statutes in aid of the 
constitutional provision with reference to in- 
ventions and discoveries, it was intended to stim- 
ulate art and invention on competitive conditions 
by protecting the right to each inventor, or each 
owner, to make, use and vend, and if equity is to 
aid in stultifving this plain intent through affir- 
mative relief by injunction by protecting patent 
aggregations held in deliberate nonuse for the pur- 
pose of excluding all patent benefits except such 
as the holder sees fit to bestow, it will help to over- 
throw the intended meritorious patent competi- 
tion under normal conditions in trade and will help 
to deny the intended benefits to the public. He 
cites numerous cases, among others Heaton Pen- 
insular Button-Fastener Case, 77 Fed. 288, 25 
C. C. A. 267, 35 L. R. A. 728; Livingston v. Van 
Ingen, 9 Johns. 507, and Root v. Railway Co., 105 
U.S. 189, 26 L. Ed. 975, to show that the patent 
right is granted on the reasonable expectation 
that the inventor will put his patent in practical 
use or permit others to avail themselves of it upon 
reasonable terms. A writ of certiorari in this 
case Was granted by the Supreme Court on March 
11th. 

This decision is another example of what I have 
ventured to call the decadence of equity (see 5 
Columbia Law Review, 20). Application of an 
equitable remedy in a hard and fast legal manner, 
without regard to the inequitable consequence, or 
to the purpose for which the plaintiff desires relief, 
is an interesting sign of the times, coming, as it 
does here, not from a Western Code State, but from 
a Federal Court in which the distinction between 
law and equity is supposed to be maintained. 


PLEADING. (Constitutional Law.) Ala. — 
A rather liberal view as to the sufficiency of an 
objection to the constitutionality of an enact- 
ment is taken in Beauvoir Club v. State, 42 So. 
Rep. 1ogo. In this case the legislative enact- 
ment had been pleaded as a defense to a prosecu- 
tion. This plea was demurred to on the broad 
ground that the enactment was “ unconstitutional 
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and void.’”’” Though this presented the constitu- 
tional objection in a general statement, the court 
held this sufficient, and, if it found that the 
statute contravened any provision of the Constitu- 
tion, the ruling of the trial court in holding the 
statute unconstitutional should be sustained under 
such an objection. To this proposition the court 
cites two prior Alabama cases — Montgomery v. 
Birdsong, 126 Ala. 632, 28 South. 522; Shell Road 
v. O'Donnell, 87 Ala. 376, 6 South. 119. But it 
is to be noted that this holding contravenes the 
weight of authority, as it is generally held that 
one insisting on the unconstitutionality of an act 
must point out the specific constitutional provision 
that is violated. As cases supporting the general 
doctrine may be cited: Rohrbacker v. Jackson, 51 
Miss. 735; Ju re League Island, 1 Brewst. (Pa.) 
524; Davis v. State, 71 Tenn. (3 Lea) 374; People 
v. Rucker, 5 Colo. 455; Crowley v. State, 11 Ore. 
512, 6 Pac. 70; Mauldin v. City Council of Green- 
ville, 42 S. Car. 293, 20 S. E. 824, 46 Am. St. Rep. 
723, 27 L. R. A. 284; Houston & T. C. Ry. Co. v. 
Harry, 63 Tex. 256. 

PRACTICE. (Trade Secrets — Necessity of Dis- 
closure in Suit for Injunction.) N. J., Ch.—A 
manufacturer engaged in the manufacture of steel, 
in accordance with a secret process discovered by 
him, who sues a former employee and a competitor 
who has employed the employee to restrain the 
employee from disclosing the secrets to the com- 
petitor, and to restrain the competitor from retain- 
ing the employee inits service, is,accordingto Taylor 
Iron and Steel Co. v. Nichols, 65 At. Rep. 695, not 
required to disclose on the trial the secret process 
of his business. To require the manufacturer to 
prove such process would be destructive of his 
rights, the court holds. The character of the busi- 
ness the impossibility of discovery by the analysis 
used, added to the ordinary secrecy observed by 
all manufacturers of goods of this class, would 
render almost hopeless the discovery of infringe- 
ment, should the defendant take advantage of 
information thus acquired. In support of this 
position the court cites: Moxie Nerve Food Co. 
v. Beach, 35 Fed. 465; Eastman v. Reichenbach, 
20 N. Y. Supp. 110, and Stokes Bros. Mfg. Co. v. 
Heller, 56 Fed. 297. 

PRACTICE. (New Trial.) N. Y. S. C.— By 
the New York Code of Civil Procedure the defend- 
ant in ejectment is entitled to a new trial within 
three years from entry of judgment as a matter of 
right on the payment of costs. In Townshend v. 


Keenan, 102 N. Y. S. 792, it was contended that 
the collection of costs by execution did not con- 
stitute a payment so as to entitle the defendant 





in ejectment to a new trial as a matter of right 
under the statute, but the court was of the opinion 
that if plaintiff saw fit to issue an execution on the 
judgment for costs and collected them in that 
manner, this was as good a payment as though 
voluntarily made by defendant. If collection was 
effectuated in this manner the defendant was en- 
titled to the benefit of the payment on a motion 
for new trial. S 

TAXATION. (Federal Inheritance Tax.) U.S 
C. C. A. 4th. Cir. — The Federal statute of 1808 
imposing a succession tax was the subject of con 
struction in Kerr v. Goldborough, 150 Fed., 280 
This law classified legatees and distributees with 
reterence to their degree of blood relationship to 
the deceased and regulated the taxes accordingly 
In the first class were placed the lineal issue of 
lineal ancestor, brother or sister of the decedent ; 
in the second, the descendants of a brother or 
sister; in the third, the brother or sister of, the 
father or mother or a descendant; in the fourth, 
the brother or sister of the grandfather or grand- 
mother or a descendant; and in the fifth, the 
beneficiaries found to be in any other degree of 
collateral consanguinity or who may be strangers 
in blood to the person dying seised of the property. 
Though an adopted child was under the laws of the 
state entitled to all the rights of heirship of a 
child born in lawful wedlock, the court held that 
such child was not ‘‘a lineal issue”’ within the 
first class, but a stranger in blood within the fifth 
class. 

TORTS. (Unfair Competition.) U. S. C. C 
S. Da. — Of late years, the business of what is 
known as mail order houses has increased rapidly 
in the agricultural communities. This has more 
or less seriously affected the business of local re- 
tailers who have in several communities in the 
western states combined to check the inroads on 
their business made by the mail order houses 
The validity of such a combination recently came 
up for consideration in the case of Montgomery, 
Ward & Company v. South Dakota Retail Mer- 
chants & Hardware Dealers Association, 150 Fed 
413. In this case, the court held that the re- 
tailers could lawfully agree among themselves not 
to purchase merchandise from wholesalers and 
jobbers who sold to catalogue or mail order houses 
and to inform each other as to what wholesalers 
and jobbers did make such sales, that in the 
furtherance of this agreement, it was not unfair 
competition, intimidation or coercion for the re- 
tailers whether by persuasion or any peaceable 
means to seek to prevent wholesalers from selling 
to catalogue houses, 
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Immortality. — ‘‘If this decree could be 
forgotten, like a judgment in an ordinary per- 
sonal action, I should feel less mortification 
at the result. But, in impairing the useful- 
ness of this great thoroughfare of the western 
world, we have erected a lasting monument. 
Its voice, like the herdsman’s call, will rever- 
berate along the hills and valleys after the 
original sound shall have died away; and the 
light which it sheds upon railroad science, 
like that reflected in the evening sky, will 
remain after the body from which it emanates 
shall have departed,” — Per Lewis, J. in 
Comm. v. Erie & N. E. R. Co., 27 Pa. 339 (at 
page. 373). 


A New Legal Story. — The list of good legal 
stories has been increased by one that is 
creating a good deal of amusement among 
judges and lawyers. As it goes, Chief Justice 
Falconbridge, of Ontario, Mr. Justice Britton 
and Mr. Justice Riddell, a newly appointed 
judge, were sitting together as a court in 
Toronto not long since. According to some 
legalists who were present, the presentation 
of argument on behalf of one of the clients was 
rather prolix and not very much to the point, 
tofput it mildly. Mr. Justice Riddell, who, by 





the way, was not to the’ same extent inured | 


against the tediousness of the proceedings as 
were his colleagues, was observed to pass one 
of them a slip of paper, on which, presumably, 
were written some notes on the case. Imme- 
diately the ‘‘ notes ’’ were read, however, by 
his colleagues, there was a subdued suggestion 
of mirth apparent on their part. It turned 
out that the ‘‘ notes ’’ read after this fashion. 
THE “ NOTES.” 
(With apologies to Mr. Rudyard Kipling.) 
““*Oo is it makes that bloomin’ noise? ”’ 
Asked Files-on-Parade. 
‘“‘ It’s counsel’s openin’ argument” 
The color-sergeant said. 
‘““’Oo ’as to ’ear the bally stuff? ”’ 
Asked Files-on-Parade. 
“The chief and his two hired men,” 
The color-sergeant said. 


‘““ For he doesn’t know his law, he misrepre- 

sents the facts: 

His logic is so rotten you can see through 
all the cracks, 

And he’s pretty sure to get it where the 
chicken got the axe, 

When the court delivers judgment in the 
morning.’ — \Jontreal Star. 


The Justice’s Admission. — The proprietors 
of a celebrated Swadeshi toilet preparation 
have been collecting testimonials from the 
leaders of Indian society. One learned jus- 
tice ingenuously offers the following surprising 


testimony: ‘‘ Very efficacious for weakness 
of the brain. I use it daily.’’ — Allahabad 
Pioneer. 

Intemperate. — ‘‘ I vent to lawyer apoud some 


advice on my pizness, und he charged me fifty 
dollars for fife minutes conversation.”’ 

‘Gracious! Vot extravagant languich he 
must use.’’ — Philadelphia Press. 


Safety in Silence. -- \/rs. Gaymon. — Yes, 
auntie, now that I am Herbert’s wife, he is 
another man. 

Aunt Martha.— Well, don’t you go telling 
people you’re another man’s wife or you'll be 
getting tried for bigamy. 


Baxter Dictating to a new Stenographer. — 
‘““Now, I hope you can spell. You have 


| heard the story of the senior partner who said 
| ‘that stenographer spells ridiculously’ and 


the junior partner replied, ‘ well, if she does, 
it is the only word I ever heard of her spell- 
ing correctly! ”’ 

Stenographer. — ‘‘ I think I can spell as well 
as some of your correspondents.” 

Baxter. — ‘‘ Take a letter to the Superin- 
tendent of the County Hospital of — and 
we will see.”’ 

In reply to the above letter in due course 
of mail, the Hospital superintendent adds as 
a post script. ‘“‘/ am stuck on this letter of 
yours. I can reede it with eas. I like tipe 
writen.” 

Judgment. — Stenographer wins. 
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A Telling Retort.— Two prominent law- 
yers generally opposed to each other were 
engaged in a warm discussion over the power 
of a certain city council and one spoke of it in 
the singular number as ‘“‘ the Council is’’ when 
he was interrupted by his opponent, who ex- 
hibited considerable irritation, with ‘‘ Why 
don’t you use good English? The Council are.”’ 
The attorney ignoring the discourteous inter- 
ruption, continued addressing the court as 
follows: ‘‘ Your Honor it is my misfortune that 
I had not the benefit of earlier association 
with counsel that I might have improved my 
knowledge of English. His misfortune is that 
he did not have the benefit of earlier associa- 
tion with me that he might have improved his 
knowledge of the law, for I humbly conceive 
it is better to be mistaken as to your grammar 
sometimes, than to be mistaken as to the law 


” 


always. 


Full Dress for the Ladies.— From Sioux 
Falls, South Dakota, comes the report of a 
breach of promise case worthy of record. 
The trial of the case consumed the greater 
part of two days, and during the time it was 
pending the court room was _ constantly 
crowded with spectators. Standing room, in 
fact, was at a premium. 

An interesting feature of the trial was the 
fact that all of the officers of the court, with 
the exception of the presiding judge, appeared 
in dress suits during the trial, with white ties 
and white vests. — St. Paul Pioneer Press. 


A Compound Sentence. — There is a custom in 
French jurisprudence that sanctions the con- 
sultation by a judge, in provincial courts, with 
colleagues on the bench when sentence is to 
be passed upon certain classes of malefactors. 

“What ought we to give this rascal, 
brother?” a judge in the Department of the 
Loire once asked the colleague on his right. 

“TI should say three years.” 

‘“What is your opinion, brother?” This 
to the colleague on the left. 

“TI should give him four years.” 

Whereupon the judge, assuming an air of 
great benevolence, said: 

“Prisoner, not desiring to impose upon you 
a long and severe term of imprisonment, as I 
should have done if left to myself, I have 








consulted my learned brethren and shall take 
their advice. Seven years.’’ — Argonaut. 


WOMAN’S SPECIALTY. 


No woman can expect to be 
A lawyer of renown, 
She can’t take up the law, for she 
Likes most to lay it down. 
— Philadelphia Press. 


Application of Meeting of the Minds. — The 
following humorous illustration of a contract 
was given by a South Carolina magistrate in 
his charge to a jury: ‘‘ The attorney for the 
defendant, in an action upon contract, had 
made an oral request of the magistrate to 
charge that in order to constitute a contract, 
the minds of the parties must meet upon the 
same subject in the same sense. The magis- 
trate replied: ‘ Yes, gentlemen of the jury, 
that is good law; it is just like welding two 
pieces of iron, Both ends must be red hot at 
the same time when the hammer strikes, in 
order to weld. If one is hot and the other 
cold, they won’t tie together. I charge you 
that as matter of law and matter of fact.” 


He was Administrator to Receive. — George 
Washington Johnson was a colored preacher 
of no small fame among his own race and was 
consequently entrusted with the settlement of 
the affairs of his parishioners in life and in 
death. One of his parishioners, a white- 
washer by profession, died leaving a small 
estate which the Rev. Johnson was selected 
by the heirs to administer and settle up. 
Among the bills receivable he found a small 
account for a job of whitewashing deceased 
had done for Col. D. W. Searle, now judge of 
the courts of Susquehanna County, Pa. 
Meeting the colonel one day, the reverend 
gentleman addressed him thus: 

‘‘Mr. Searle I am de duly appointed ad- 
ministrator ob de estate of Mr. Bacon, one of 
my beloved parishioners, and am charged wid 
de collection of his accounts, and I find among 
them a small bill for whitewashing agin you 
dat I must request be promptly adjusted, 
sah.’’ ‘Oh! that’s all right, Mr. Johnson,” 
said the colonel, ‘‘ but I loaned Mr. Bacon 
twenty dollars when he was working for me 
and took his note for it, so I’ll credit his bill 
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against me on the note and you can pay me 
the balance whenever you get around to it.” 
‘‘T can’t do dat, Mr. Searle,’’ replied the rev- 
erend gentleman, ‘‘ I can’t do dat, sah, I’se de 
administrator to receive.” 

Tim. — An Irishman came into the lawyer’s 
office one cold morning with left arm in a sling 
and asked the lawyer, ‘“‘ Have you any work 
a poor man could do to earn something for 
his fambly to eat?’’ ‘‘ What is the matter 
with your arm?” asked the lawyer. “I 
slipped on the ice, and fell and broke it.” 
“What work could you do with a broken | 

| 
| 





arm?” ‘*Oh! I could saw wood and many 
things.”” ‘‘ What, with one hand?” ‘ Yes.” 
“T have a couple of cords of wood up at my 


house. What is it worth to cut it in two, 
once?’”’ ‘‘A dollar a cord.’ ‘‘ Here is two | 
dollars, but you need not cut it now, you can 
cut some for me when you are well.’ The 


Irishman took the money and went out. That 
evening when the lawyer went home, the 
wood was cut and nicely piled up. Tim had 
done it with one hand. The lawyer thought 
such pluck deserved reward, so in a day or 
two he said to the man whom he met in the 
street, ‘‘ Tim that was a pretty good job you | 
did with one hand. How much family have | 


you got?” ‘‘ My wife, two girls and a boy 
all nearly grown and three smaller children.” 
‘‘ What do you do fora living?’’ ‘ I works at 


“er 


what I can find to do.” Tim, I have a 
building near where the work is being done 
down at the river. How would it do for you 
to take it and keep boarders there?” ‘“ It 
would do all right and I would be proud if I 
could, but I have nothing to do with, no 
furniture or bedding, and I would have to 
have that.” ‘‘ How much money would it 
take to fix you up?”’ ‘I don’t know, but I 
can go to the second hand store and find out.”’ 
‘“Do so and let me know.” He went away 
and returned saying it would take sixty-five 
dollars, but there was no use talking, he 
could not raise the money. He wished he 
could, it would be a good thing. “I will buy | 
the things for you, Tim,” which he did. Tim | 
started in making money from the start. | 
Before long he had a saloon adjunct to the 
boarding house. As soon as it started trouble 
began. Tim was arrested frequently. His 
friend, the lawyer, by personal influence with ' 





the courts, managed to have Tim let down 
easy in his troubles, so it became a matter of 
talk that Tim did not suffer in being arrested, 
which was very often. One day a friend said 
to Tim, ‘‘ How is it you are arrested nearly 
every day but never go to jail nor pay any 
fines?’ ‘‘ It’s just this way,” said Tim. “I 
have Mr. Gillman for my lawyer and what he 
don’t know about the law, I tells him.” 


Nothing. — Tim Shaughnessy came into Mr. 
Gillman’s, his patron’s office one morning 
looking dejected. ‘‘ Mr. Gillman I was ar- 
rested again this morning.”’ ‘‘ Oh Tim, why 
do you get into trouble all the time, why 


| can’t you behave yourself? What is it this 


time’?”’ ‘I had some trouble with anagur. I 
was having some plastering done down at the 


| house and to save expense I was tending him 


myself. As I came out the door a great big 
buck of a nagur came along and put his big 
huff of a foot into the mortar I had mixed up 
and scattered it out.” ‘‘ What did you do 


| tohim, Tom?” ‘ Nothin’ at all, Mr. Gillman, 
| except to hit him in the head with the mortar 


hoe.”’ 


A Good Job. — A country woman came into 
the lawyer’s office one morning and asked if 
her man had been there. Being told he had 
not, she said, ‘‘ We sold forty acres of our 
land yesterday, and we had to make the 
papers before a lawyer. He told me to come 
here and wait for him. ‘“ All right, sit down 
and make yourself comfortable.’”’ She sat 
down and the lawyer turned to his work. 
‘““Say, Mr. Lawyer, How is the lawyerin’ 
business? ’’ ‘* Pretty good, I guess,” said the 
lawyer. ‘‘ Sometimes I think of having my 
man run for a lawyer.” 


Appendicitis. — A suit was being tried in 
court before a jury. A commission man had 
sued for advances in casings for sausage con- 
signed to him which had not realized the 
amount of the advances. Defendant claimed 
the casings were light salted for immediate 
use when consigned in February and he had 
directed an immediate sale. The market be- 
ing down for casings the commission man had 
held them several weeks, and found in April 
they were useless. The defendant had taken 
depositions at the commission man’s city to 
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prove value of light salted casings in Feb- 
ruary when the casings were ordered sold. 
Objection being made by plaintiff that the 
depositions were immaterial for the reason 
they did not tend to show any measure of 
damages. That if the plaintiff had converted 
the casings to his own use by failing to sell as 
ordered the measure of damages was their 
value when and where delivered to plaintiff, 
which was when the casings had been shipped 
and given to the carrier for delivery to plain- 
tiff. The objection being sustained the de- 
fendant called to the witness stand a butcher 
of the town, who was sworn and asked, “‘ What 
is your business?” ‘I am a_ butcher.” 
‘‘ How long have you been a butcher here in 
town?” ‘“ Fifteen years.’”’ ‘‘ What was the 
value of light salted casings about February 
10, in this town?” ‘‘I don’t know dat.” 
‘““Why not?” ‘I never bought any casings 
and never sold any. When I make sausage I 
always use my own guts.” 


The Qualifications. — A lawyer in his office 
one day was visited by a tall, raw-boned 
woman who partly led and partly dragged a 
boy. Accosting the lawyer she asked, “ Be 
you the lawyer?” “Yes,” he replied. 
“What can I do for you?” “I want you to 
take this boy and make a lawyer of him.” 
‘“ Your son seems young to begin the study 


of law. How old is he?” “ Six years old.” 
‘“‘ He is entirely too young, have you no‘older 
boy?” ‘ Yes,”’ she said, ‘“‘ we have¥%older 


boys and younger ones. We intend to make 
farmers of the others, but a lawyer of this 


one.” ‘‘ What is there about this boy that 
makes you determine to make a lawyer of 
him?” ‘ Well, I’ll tell you, mister, when 


that boy was four years old he was as sassy 
and impudent as could be, when he was 
five he would lie like all creation. Now he 
steals everything he can get hold of.” 


The Press. — A story is told of the late John 
L. Toole, the comedian, and Mr. Justice Haw- 
kins, now Lord Brampton. They were at 
supper together discussing the events of the 
day. The judge incidentally mentioned that 
he intended, on the morrow, giving the man 
he had been trying fifteen years, because he 
deserved it. As Toole was leaving he blandly 
inquired: ‘“* Oh, would you mind my calling 





at the newspaper offices and telling them 
about that fifteen years? It will be a tip for 
them — exclusive information, you know — 
and will do me no end of good with the press.”’ 
““Good God! No, sir,” exclaimed the judge, 
who took the precaution of accompanying 
Toole to his hotel and seeing him safely to bed. 
— Rochester Herald. 


A Quaint Old Bill for Damages. — Though 
this was paid immediately, it is scarcely 
likely to serve as a model for less modest 
present-day claimants. 

A claim for damages against a railroad com- 
pany is so often a license for exorbitant 
charges that a simple bill, such as was received 
by an American railroad company many 
years ago, even apart from its humorous 
aspect, is refreshing. It ran as follows: 


The —— and Railroad Company, 
To John Smith, Dr. 


July 19, 1837 — Torunning your Loco- 
motive into my wife; as per Doctor’s 








i ge $10.00 
To smashing ban box and spilling her 
aca aotaie ato sealer a gtk.lacoisiaicear opvoniiee 3.87 
To upsetting my deer born (wagon) 
cg | ra 35.00 
Ce ee 5.00 
$53.87 


There is authority for stating that the claim 
was paid immediately. —Scrap Book. 


Could Take His Choice.— At a _ recent 
inquest in a Pennsylvania town, one of the 
jurors, after the usual swearing in, arose and 
with much dignity protested against service, 
alleging that he was the general manager of 
an important concern and was wasting valu- 
able time by sitting as a juror at an inquest. 

The coroner, turning to his clerk, said: 
“Mr. Morgan, kindly hand me ‘ Jervis’ (the 
authority on juries).”” Then, after consult- 
ing the book, the coroner observed to the 
unwilling juror: 

“Upon reference to ‘ Jervis,’ I find, sir, that 
no persons are exempt from service as jurors 
except idiots, imbeciles, and lunatics. Now, 
under which heading do you claim exemption?”’ 
— Success. 
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Charged the Jury. — Congressman Sydney 
Mudd, of Maryland, is said to have told this 
story about an old negro who, by some peculiar 
election twist, was elected a justice of the 
peace in the backwoods of Georgia. 

His first case happened to be one in which 
the defendant asked for a trial by jury. When 
the testimony was all in and the argument had 
been concluded, the lawyers waited for the 
judge to proceed with his instructions to the 
jury. S 

The justice seemed somewhat embarrassed. 
Finally one of the lawyers whispered to him 
that it was time to charge the jury. 

Looking at the jury with a grim judicial air, 
the judge said: 

“Gentlemen ob de jury, sense dis is a very 
small case, I’ll jes charge ye a dollar an’a 
half apiece.” 


A Sentence. — A man employed by a farmer 
living in St. Lawrence County, N. Y., was 
arrested and indicted on a charge of grand 
larceny in stealing a watch from his employer. 

At the trial the Hon. A. B. James presided. 
James was sternness itself in appearance and 
manner; but underneath his stern exterior 
there existed, it was well known, a dry humor 
and a subtle sort of wit. 

The defendant was convicted and was told 
by the judge to stand up for sentence. 

‘“* Prisoner,”’ said the judge, ‘‘ why did you 
steal that watch? ” 

‘Well, you see, judge,’’ replied the prisoner, 
‘‘T went into the bedroom and saw it lying 
on the bureau, and the devil tempted me to 
take it, but I didn’t. I went in again and 
the devil tempted me again to take it and I 
did.” 

“Yes? ’”’ said Judge James, somewhat quiz- 
zically. ‘‘ Well, now, sir, I will give you one 
year and seven months — seven months for 
stealing that watch and one year for slander- 
ing the devil.” 


He Couldn’t be Bribed on Credit. — In one 
of the Upper Peninsula Counties of Michigan, 
is a lawyer, not a bad fellow, but possessing the 
capacity to say the wrong thing at the right time. 
He was recently employed as attorney for 
the plaintiff in an action before a justice 
growing out of an assault. The defendant 





and plaintiff are laborers, both foreigners, and 
the defendant, as soon as process was served, 
anxious to settle, went to see the plaintiff’s 
attorney to effect a compromise. He had no 
money, but was profuse in promises to fix it 
up “pay day” and told the attorney if he 
consented to fixing the matter up he would 
make it right with him personally. Assum- 
ing that dignity which pertains to the profes- 
sion, and filled with righteous indignation over 
the mere suggestions of payment from the 
opposition, he replied in just anger, — 

“My Dear Sir: — I am the plantiff’s attor- 
ney in this case, and can’t accept any com- 
promise without consulting my client, and 
you must not come to me with such a propo- 
sition. I want you people to distinctly under- 
stand once for all time, that you can’t bribe 
an honest lawyer, on credit.”’ 


Monument for a Mule. — Jacob Goetz, pro- 
prietor of the Coeur d’Alene Theater, has 
given orders for the erection of a marble shaft 
costing $250 over the grave of a donkey, 
which died a few days ago. ‘‘ Bill,’ the name 
that will be inscribed on the shaft, was no 
ordinary donkey, but was known far and near 
as the ‘‘ famous $4,000,000 donkey.’’ Even 
this title did him scant justice, as he was the 
discoverer of the Bunker Hill and Sullivan 
gold mines, estimated to be worth $10,000,000, 
and the total output of which has already ex- 
ceeded twice this sum, with a yearly dividend 
of $2,160,000. 

The mines were estimated to be worth 
$4,000,000 at the time the donkey, while 
standing in the court at Boise, Idaho, marked 
“‘ exhibit A,’’ heard Judge Norman Buck hand 
down the following opinion, which deter- 
mined the ownership of the mine: 

‘“From the evidence of the witnesses this 
court is of the opinion that the Bunker Hill 
mine was discovered by the donkey, Phil 
O’Rourke and N. S. Kellogg, and as the ani- 
mal was the property of the plaintiffs, Cooper 
and Peck, they are entitled to a half interest in 
the Bunker Hill and a quarter interest in the 
Sullivan claims.”’ 

N. S. Kellogg thereupon bought the donkey 
for $250 cash, and employed a man at a salary 
of $50 a month to care for the animal the rest 
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of its life. That was twenty-one years ago. 
Bill was six years old at the time. For twenty- 
one years he has enjoyed every luxury, has 
been the pet of children in the neighborhood, 
and honored by visitors from all parts of the 
world. 

A few days ago Bill was called to that place 
where all good donkeys go, and it was the 
receipt of this news that caused Goetz to 
announce that he would erect a monument to 
the memory of the famous animal. 


Peers. — The Hon. Joseph Chamberlain is | 


fond of relating an incident that occurred 
while he and Lord Rosebery were returning 
from the theater one night. 

While crossing the street they were accosted 
by a ragged boy who, after sweeping the mud 
from their path, asked for alms. 

Lord Rosebery was about to give the boy a 
coin when an idea struck him. ‘‘ My boy,” 
said Rosebery, ‘‘ if you will hit that policeman 
a swat on the back with your muddy broom 
I will give you ten shillings.’”’ Prompt to 
the word the boy crept in back of the officer 
and raising his broom struck him in the back, 
then turned and ran, but to the dismay of 
Rosebery the officer caught the boy after a 
chase of a few yards. 

Not wanting to leave the boy in a fix Rose- 
bery tried to fix things up with the officer, 
but the worthy gentleman would not listen, 
and took them all three up to the station. 

They were taken before the judge of the 








station, and after surveying them through his 
glasses he took down a book and turning to 
Chamberlain asked his name. ‘‘ Hon. Joseph 
Chamberlain,”” was the reply, and the judge 
smiled. 

Rosebery responded also with his full title, 
‘* Lord Rosebery.”’ 

The boy was next, and stepping to the 
front he drew himself up to his full height 


and waited for the usual question, ‘‘ Your 
name? ”’ 
‘“My name?” said the boy. ‘‘ Well, judge, 


I’m not the kind as what goes back on me 
pals, I’m the ‘Duke of Wellington’. ”’ 


The Law’s Delay. — ‘‘ A young limb of the 
law defended an old convict on the charge of 
burglary. The rules of the court (it was in 
Massachusetts) allowed each side an hour in 
which to address the jury. 

“The young lawyer, just béfore his turn 
came, consulted a veteran member of the 
bar who was in the court room. 

‘“* How much time do you think I should 
take in addressing the jury?’ he asked. 

““* You ought to take the full hour.’ 

‘** The full hour. Why, I was only going 
to take ten minutes.’ 

““* You ought to take the full hour,’ reit- 
erated the old lawyer. 

“* But why?’ 

‘“** Because the longer you talk the longer 
you will keep your client out of jail.’ ’’ — 
Philadelphia Telegraph. 
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